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INVITATION TO TENDER (ITT)
PROCURING ENTITY: KENYA ELECTRICITY GENERATING COMPANY PLC

CONTRACT NAME AND DESCRIPTION: TENDER FOR DESIGN, SUPPLY, INSTALLATION, TRAINING
AND COMMISSIONING OF A SOLAR PHOTOVOLTAIC (PV) PANEL PRODUCTION PLANT

KenGen invites sealed tenders for the construction of Solar Photovoltaic (PV) Panel Production Plant

Tendering will be conducted under open competitive method (Open International) using a
standardized tender document. Tendering is open to all qualified and interested Tenderers.

The tender is Eligible for Open International.

The tenderers may obtain further information and inspect the Tender Documents during office hours
between 8am and Spm starting at the date of advert at the address given below.

Supply Chain Director

Tel: (254) (020) 3666000

Email: tenders@kengen.co.ke ;

A complete set of tender documents may be purchased or obtained by interested tenders upon payment
of a non- refundable fees of (Amount in Kenya shillings1000/=) in cash or Banker's Cheque and
payable to the address given below. Tender documents may be obtained electronically from the
Website (WWW.KENGEN.CO.KE)). Tender documents obtained electronically will be free of charge.

Tender documents may be viewed and downloaded for free from the website
(WWW . KENGEN.CO.KE). Tenderers who download the tender document must forward their
particulars immediately to (tenders@kengen.co.ke , 0711036000 and P.O.BOX 47936-00100

postal address) to facilitate any further clarification or addendum.
There shall be a Mandatory site visif on 15" December 2021 at Tana Power Station starting at 10.00 a.m.

The Original Tender Security of KES 1,000,000.00 valid for 30 days beyond the tender validity period
from any reputable banks registered by the Central Bank of Kenya. International bidders, should have
tender security through local corresponding banks registered by the Central Bank of Kenya and MUST
be submitted in a plain sealed envelope and clearly marked “KGN-~SID-05-2021- TENDER FOR
DESIGN, SUPPLY, INSTALLATION, TRAINING AND COMMISSIONING OF A SOLAR PHOTOVOLTAIC
(PV) PANEL PRODUCTION PLANT.” And addressed to:

Supply Chain Director,

Kenya Electricity Generating Company PLC,
Ground Floor, KenGen Pension Plaza I,
Kolobot Road, Parklands,

P.O. Box 47936, 00100

NAIROBI.

The hard copy of the Original Tender Security clearly labeled should be dropped at the tender box
located on Ground Floor at KenGen, KenGen, RBS building.

The Tenderer shall chronologically serialize all pages of the tender documents submitted.

Completed tenders must be submitted online on or before 24% January 2022 at 2.00 p.m.

Electronic Tenders will be permitted through our e~procurement platform found af www.kengen.co.ke
(4ttps.//eprocurement.kengen.co.ke:50001/irj/portal on or before:

24" January 2022 at 2.00 p.m.

Tenders will be opened immediately after the deadline date and time specified above or any dead line
date and time specified later. Tenders will be publicly opened in the presence of the Tenderers'
designated representatives who choose to attend at the address below.

Tender for Design, Supply, Installation, Training and Commissioning of a Solar Photovoltaic (PV) Panel
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Late tenders will be rejected.
The addresses referred to above are:

a.Address for obtaining further information and for purchasing tender documents

Physical address for hand Courier Delivery to an office or Tender Box (City, Street
Name, Building, Floor Number and Room)

Kenya Electricity Generating Company PLC
Stima Plaza Phase III, Kolobot Road, Parklands
P.O. BOX 47936-00100
tenders@kengen.co.ke ;

b. Address for Opening of Tenders.

Supply Chain Director

Kenya Electricity Generating Company PLC
Stima Plaza Phase III, Kolobot Road, Parklands
P.O. BOX 47936~-00100

9th Floor

KenGen adheres fo high standards of infegrity in ifs business operations.
Report any unethical behavior immediately fo any of the provided anonymous hotline service.

1) Call Toll Free: 0800722626;
2) Free~Fax: 00800 007788;
3) Email: kengen@ftip-offs.com
4) Website: www. tip-offs.com

SUPPLY CHAIN DIRECTOR

Tender for Design, Supply, Installation, Training and Commissioning of a Solar Photovoltaic (PV) Panel
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PART 1 - TENDERING PROCEDURES
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SECTION I ~INSTRUCTIONS TO TENDERERS

A General

L. Scope of Tender

1.1 In connection with the Invitation to Tender (ITT), specified in the Tender Data Sheet (TDS), the

Procuring Entity, issues this Tendering document for the Design, Supply and Installation of Plant
and equipment as specified in Section VII, Procuring Entity's Requirements.

2 Definitions
2.1 Throughout this Tender document:
a) The term “in writing” means communicated in written form (e.g.by mail, e-mail, fax,

including if specified in the TDS, distributed or received through the electronic-procurement
system used by the Procuring Entity) with proof of receipt;

b) if the context so requires, “singular” means “plural” and vice versa; and
C) “Day” means calendar day, unless otherwise specified as “Business Day.” A Business Day is
any day that is an official working day in Kenya. It excludes the Kenya's official public
holidays.
3. Fraud and Corruption

3.1 The Procuring Entity requires compliance with the provisions of the Public Procurement and Asset
Disposal Act, 2015, Section 62 “Declaration not to engage in corruption”. The tender submitted by
a person shall include a declaration that the person shall not engage in any corrupt or fraudulent
practice and a declaration that the person or his or her sub-contractors are not debarred from
participating in public procurement proceedings.

3.2 The Procuring Entity requires compliance with the provisions of the Competition Act 2010,
regarding collusive practices in contracting. Any tenderer found to have engaged in collusive
conduct shall be disqualified and criminal and/or civil sanctions may be imposed. To this effect,
Tenders shall be required to complete and sign the “Certificate of Independent Tender
Determination” annexed to the Form of Tender.

3.3 Unfair Competitive Advantage-Fairness and transparency in the tender process require that the
firms or their Affiliates competing for a specific assignment do not derive a competitive advantage
from having provided consulting services related to this tender. To that end, the Procuring Entity
shall indicate in the Data Sheet and make available to all the firms together with this tender
document all information that would in that respect give such firm any unfair competitive
advantage over competing firms.

3.4 Tenderers shall permit and shall cause their agents (where declared or not), subcontractors, sub
consultants, service providers, suppliers, and their personnel, to permit the Procuring Entity to
inspect all accounts, records and other documents relating to any initial selection process,
prequalification process, tender submission, proposal submission, and contract performance (in
the case of award), and to have them audited by auditors appointed by the Procuring Entity.

4. Eligible Tenderers

4.1 A Tenderer may be a firm that is a private entity, a state-owned enterprise or institution subject to
ITT 4.6, or any combination of such entities in the form of a joint venture (JV) under an existing
agreement or with the intent to enter into such an agreement supported by a Form of intent. In the
case of a joint venture, all members shall be jointly and severally liable for the execution of the
entire Contract in accordance with the Contract terms. The JV shall nominate a Representative who
shall have the authority to conduct all business for and on behalf of any and all the members of the
JV during the Tendering process and, in the event the JV is awarded the Contract, during contract
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execution. The maximum number of JV members shall be specified in the TDS.

Public Officers of the Procuring Entity and their relatives (i.e. spouse, child, parent, brother or
sister and a child, parent, brother or sister of a spouse) their business associates or agents and
firms/organizations in which they have a substantial or controlling interest shall not be eligible to
tender or be awarded a contract. Public Officers are also not allowed to participate in any
procurement proceedings.

A Tenderer shall not have a conflict of interest. Any Tenderer found to have a conflict of interest
shall be disqualified. A Tenderer may be considered to have a conflict of interest for the purpose of
this Tendering process, if the Tenderer:

a) Directly or indirectly controls, is controlled by or is under common control with another
Tenderer; or

b) Receives or has received any direct or indirect subsidy from another Tenderer; or
C) Has the same legal representative as another Tenderer; or

d) Has a relationship with another Tenderer, directly or through common third parties, that
puts it in a position to influence the Tender of another Tenderer, or influence the decisions of
the Procuring Entity regarding this Tendering process; or

e) or any of its affiliates participated as a consultant in the preparation of the design or
technical specifications of the Plant and Installation Services that are the subject of the
Tender; or

f)  or any of its affiliates has been hired (or is proposed to be hired) by the Procuring Entity as
Project Manager for the Contract implementation; or

g) would be providing goods, works, or non-consulting services resulting from or directly
related to consulting services for the preparation or implementation of the project specified
in the TDS ITT 2.1 that it provided or were provided by any affiliate that directly or
indirectly controls, is controlled by, or is under common control with that firm; or

h) has a close business or family relationship with a professional staff of the Procuring Entity who:

(i) are directly or indirectly involved in the preparation of the Tendering document or
specifications of the Contract, and/or the Tender evaluation process of such Contract; or (ii)
would be involved in the implementation or supervision of such contract unless the conflict
stemming from such relationship has been resolved in a manner acceptable to the Procuring
Entity.

A tenderer shall not be involved in corrupt, coercive, obstructive or fraudulent practice. A
tenderer that is proven to have been involved in any of these practices shall be automatically
disqualified and would not be awarded a contract.

A firm that is a Tenderer (either individually or as a JV member) shall not participate as a Tenderer
or as JV member in more than one Tender except for permitted alternative Tenders. Such
participation shall result in the disqualification of all Tenders in which the firm is involved.
However, this does not limit the participation of a Tenderer as subcontractor in another Tender or
of a firm as a subcontractor in more than one Tender.

A Tenderer may have the nationality of any country, subject to the restrictions pursuant to ITT 4.9.
A Tenderer shall be deemed to have the nationality of a country if the Tenderer is constituted,
incorporated or registered in and operates in conformity with the provisions of the laws of that
country, as evidenced by its articles of incorporation (or equivalent documents of constitution or
association) and its registration documents, as the case may be. This criterion also shall apply to the
determination of the nationality of proposed subcontractors or sub-~consultants for any part of the
Contract including related Services.

A Tenderer that has been debarred by the PPRA shall be ineligible to be prequalified for, initially
selected for, Tender for, propose for, financially or otherwise, during such period of time as the
PPRA shall have determined. The list of debarred firms and individuals is available at PPRA Website
Www.ppra.go.ke.

Production Plant
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4.8 Tenderers that are state-owned enterprises or institutions in Kenya may be eligible to compete and
be awarded a Contract(s) only if they can establish that they (i) are legally and financially
autonomous (ii) operate under commercial law, and (iii) are not under supervision of the
Procuring Entity.

4.9 Firms and individuals may be ineligible if so indicated in Section V and (a) as a matter of law or
official regulations, Kenya prohibits commercial relations with that country; or (b) by an act of
compliance with a decision of the United Nations Security Council taken under Chapter VII of the
Charter of the United Nations, Kenya prohibits any import of goods or contracting of works or
services from that country, or any payments to any country, person, or entity in that country.
Where the procurement is implemented across jurisdictional boundaries, then exclusion of a firm
or individual on the basis of ITT 4.8 (a) above by any country may be applied to that procurement
across other countries involved.

4.10Foreign tenderers are required to source at least forty (40%) percent of their contract inputs (in
supplies, subcontracts and labor) from national suppliers and contractors. To this end, a foreign
tenderer shall provide in its tender documentary evidence that this requirement is met. Foreign
tenderers not meeting this criterion will be automatically disqualified. Information required to
enable the Procuring Entity determine if this condition is met shall be provided in for this purpose
is be provided in “SECTION III - EVALUATION AND QUALIFICATION CRITERIA, Item 9”.

4.11Pursuant to the eligibility requirements of ITT 4.10, a tender is considered a foreign tenderer, if it
is registered in Kenya, has less than 51 percent ownership by nationals of Kenya and if it does not
subcontract foreign contractors more than 10 percent of the contract price. JVs are considered as
foreign tenderers if the individual member firms are registered in Kenya have less than 51 percent
ownership by nationals of Kenya. The JV shall not subcontract to foreign firms more than 10
percent of the contract price.

4.12The Competition Act 2010 requires that firms wishing to tender as Joint Venture undertakings
which may prevent, distort or lessen competition in provision of services are prohibited unless they
are exempt in accordance with the provisions of Section 25 of the Act. JVs will be required to seek
for exemption from the Competition Authority of Kenya. Exemption shall not be a condition for
tender, but it shall be a condition of contract award and signature. A JV tenderer shall be given
opportunity to seek such exemption as a condition of award and signature of contract. Application
for exemption from the Competition Authority of Kenya may be accessed from the website
www.cak.go.ke

4.13 A Kenyan tenderer shall provide evidence of having fulfilled his/her tax obligations by producing
a valid tax clearance certificate or tax exemption certificate issued by the Kenya Revenue
Authority.

5. Eligible goods, Plant and equipment for Installation Services

5.1 The Plant and equipment for Installation Services to be supplied under the Contract may have
their origin in any eligible country.

5.2 For purposes of ITT 5.1 above, “origin” means the place where the plant, or component parts
thereof are mined, grown, produced or manufactured, and from which the services are provided.
Plant components are produced when, through manufacturing, processing, or substantial or major
assembling of components, a commercially recognized product results that is substantially in its
basic characteristics or in purpose or utility from its components.

5.3 Any goods, works and production processes with characteristics that have been declared by the
relevant national environmental protection agency or by other competent authority as harmful to
human beings and to the environment shall not be eligible for procurement.

B Contents of Tendering Document
6. Sections of Tendering Document

6.1 The Tendering document consists of Parts 1, 2, and 3, which include all the sections indicated
below, and should be read in conjunction with any Addenda issued in accordance with ITT 10.

Tender for Design, Supply, Installation, Training and Commissioning of a Solar Photovoltaic (PV) Panel
Production Plant


http://www.cak.go.ke/

6.2

6.3

6.4

7.1

8.2

3.3

8.4

Tender for Design, Supply, Installation, Training and Commissioning of a Solar Photovoltaic (PV) Panel

PART 1 -~ Tendering Procedures

1) Section I~ Instructions to Tenderers (ITT)

i)  Section II-Tender Data Sheet (TDS)

iii)  Section III- Evaluation and Qualification Criteria
IV) Section IV-Tendering Forms

V)  Section V- Eligible Countries

vi)  Section VI- Fraud and Corruption

PART 2 - Procuring Entity's Requirements

vii) Section VII-Procuring Entity's Requirements

PART 3 ~ Conditions of Contract and Contract Forms
viii) Section VIII- General Conditions of Contract (GCC)
iIX) Section IX-~ Special Conditions of Contract (SCC)

X)  Section X~ Contract Forms

The Invitation to Tender Notice issued by the Procuring Entity is not part of the Tendering
document.

Unless obtained directly from the Procuring Entity, the Procuring Entity is not responsible for the
completeness of the document, responses to requests for clarification, the Minutes of the pre-
Tender meeting (if any), or Addenda to the Tendering document in accordance with ITT 10. In
case of any contradiction, documents obtained directly from the Procuring Entity shall prevail.

The Tenderer is expected to examine all instructions, forms, terms, and specifications in the
Tendering document and to furnish with its Tender all information or documentation as is required
by the Tendering document.

Site Visit

The Tenderer, at the Tenderer's own responsibility and risk, is encouraged to visit and examine the
Site of the Required Services and its surroundings and obtain all information that may be necessary
for preparing the Tender and entering into a contract for the Services. The costs of visiting the Site
shall be at the Tenderer's own expense.

Pre-Tender Meeting and a pre-arranged pretender visit of the site of the works

The Procuring Entity shall specify in the TDS if a pre-tender conference will be held, when and
where. The Procuring Entity shall also specify in the TDS if a pre-arranged pretender visit of the
site of the works will be held and when. The Tenderer's designated representative is invited to
attend a pre- arranged pretender visit of the site of the works. The purpose of the meeting will be
to clarify issues and to answer questions on any matter that may be raised at that stage.

The Tenderer is requested to submit any questions in writing, to reach the Procuring Entity not
later than the period specified in the TDS before the meeting.

Minutes of the pre-Tender meeting and the pre-arranged pretender visit of the site of the works, if
applicable, including the text of the questions asked by Tenderers and the responses given, together
with any responses prepared after the meeting, will be transmitted promptly to all Tenderers who
have acquired the Tender Documents in accordance with ITT6.3. Minutes shall not identify the
source of the questions asked.

The Procuring Entity shall also promptly publish anonymized (no names) Minutes of the pre-
Tender meeting and the pre-arranged pretender visit of the site of the works at the webpage
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identified in the TDS. Any modification to the Tender Documents that may become necessary as a
result of the pre- Tender meeting shall be made by the Procuring Entity exclusively through the
issue of an Addendum pursuant to ITT10 and not through the minutes of the pre-Tender meeting.
Nonattendance at the pre- Tender meeting will not be a cause for disqualification of a Tenderer.

9. Clarification of Tender Documents

9.1 A Tenderer requiring any clarification of the Tender Document shall contact the Procuring Entity
in writing at the Procuring Entity's address specified in the TDS or raise its enquiries during the
pre- Tender meeting and the pre-arranged pretender visit of the site of the works if provided for in
accordance with ITT8.4. The Procuring Entity will respond in writing to any request for
clarification, provided that such request is received no later than the period specified in the TDS
prior to the deadline for submission of tenders. The Procuring Entity shall forward copies of its
response to all tenderers who have acquired the Tender Documents in accordance with ITT6.3,
including a description of the inquiry but without identifying its source. If so specified in the TDS,
the Procuring Entity shall also promptly publish its response at the webpage identified in the TDS.
Should the clarification result in changes to the essential elements of the Tender Documents, the
Procuring Entity shall amend the Tender Documents appropriately following the procedure under
ITT10.

10  Amendment of Tendering Document

10.1 At any time prior to the deadline for submission of Tenders, the Procuring Entity may amend the
Tendering document by issuing addenda.

10.2 Any addendum issued shall be part of the tendering document and shall be communicated in
writing to all who have obtained the tendering document from the Procuring Entity in accordance
with ITT6.3. The Procuring Entity shall also promptly publish the addendum on the Procuring
Entity's webpage in accordance with ITT8.1.

10.3To give prospective Tenderers reasonable time in which to take an addendum into account in
preparing their Tenders, the Procuring Entity shall extend, as necessary, the deadline for
submission of Tenders, in accordance with ITT24.2 below.

C Preparation of Tenders
11.  Cost of Tendering

11.1 The Tenderer shall bear all costs associated with the preparation and submission of its Tender, and
the Procuring Entity shall not be responsible or liable for those costs, regardless of the conductor
outcome of the Tendering process.

12 Language of Tender

12.1The Tender, as well as all correspondence and documents relating to the Tender exchanged by the
Tenderer and the Procuring Entity, shall be written in the English language. Supporting documents
and printed literature that are part of the Tender may be in another language provided they are
accompanied by an accurate translation of the relevant passages in the English Language, in which
case, for purposes of interpretation of the Tender, such translation shall govern.

13.  Documents Comprising the Tender

13.1The Tender shall comprise the following:
a Form of Tender prepared in accordance with ITT 14.1;

P  Price Schedules completed in accordance with ITT 14 and ITT 19;
0  Tender Security or Tender Securing Declaration, in accordance with ITT 22;

d  Alternative Tender, if permissible, in accordance with ITT 15;

Tender for Design, Supply, Installation, Training and Commissioning of a Solar Photovoltaic (PV) Panel
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¢  Authorization: written confirmation authorizing the signatory of the Tender to commit the
Tenderer, in accordance with ITT 23.3;

9  Eligibility of Plant and Installation Services: documentary evidence established in
accordance with ITT 16.1 that the Plant and Installation Services offered by the Tenderer in
its Tender or in any alternative Tender, if permitted, are eligible;

9  Tenderer's Eligibility and Qualifications: documentary evidence in accordance with ITT
17.1 establishing the Tenderer's eligibility and qualifications to perform the Contract if its
Tender is accepted,;

)  Conformity: documentary evidence in accordance to ITT18 that the Plant and Installation
Services offered by the Tenderer conform to the Tendering document;

) Subcontractors: list of subcontractors in accordance with ITT18.2; and

) Any other document required in the TDS.

13.1 In addition to the requirements under ITT 13.1, Tenders submitted by a JV shall include a copy of
the Joint Venture Agreement entered in to by all members. Alternatively, a Form of intent to
execute a Joint Venture Agreement in the event of a successful Tender shall be signed by all
members and submitted with the Tender, together with a copy of the proposed Agreement. The
Tenderer shall serialize pages of all tender documents submitted.

13.2 The Tenderer shall furnish in the Form of Tender information on commissions and gratuities, if
any, paid or to be paid to agents or any other party relating to this Tender

14. Form of Tender and Price Schedules

14.1The Form of Tender and Price Schedules shall be prepared, using the relevant forms furnished in
Section IV, Tendering Forms. The forms must be completed as instructed in each form without any
alterations to the text, and no substitutes shall be accepted except as provided under ITT 21.3. All
blank spaces shall be filled in with the information requested.

15.  Alternative Tenders
15.1 Unless otherwise specified in the TDS, alternative Tenders shall not be considered.

15.2When alternatives to the Time Schedule are explicitly invited, a statement to that effect will be
included in the TDS, and the method of evaluating different time schedules will be described in
Section III, Evaluation and Qualification Criteria.

15.3 Except as provided under ITT 15.4 below, Tenderers wishing to offer technical alternatives to the
Procuring Entity's requirements as described in the Tendering document must also provide: (i) a
price at which they are prepared to offer a Plant meeting the Procuring Entity's requirements; and
(ii) all information necessary for a complete evaluation of the alternatives by the Procuring Entity,
including drawings, design calculations, technical specifications, breakdown of prices, and
proposed installation methodology and other relevant details. Only the technical alternatives, if
any, of the Tenderer with the Best Evaluated Tender conforming to the basic technical
requirements shall be considered by the Procuring Entity.

15.4 When Tenderers are invited in the TDS to submit alternative technical solutions for specified parts
of the facilities, such parts will be identified in the TDS, as will the method for their evaluation, and
described in Section VII, Procuring Entity's Requirements.

16,  Documents Establishing the Eligibility of the Plant and Installation Services

16.1Toestablish the eligibility of the Plant and Installation Services in accordance with ITT 5, Tenderers

shall complete the country of origin declarations in the Price Schedule Forms, included in Section
IV, Tendering Forms.

17. Documents Establishing the Eligibility and Qualifications of the Tenderer
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17.1 To establish its eligibility and qualifications to perform the Contract in accordance with Section III,
Evaluation and Qualification Criteria, the Tenderer shall provide the information requested in the
corresponding information sheets included in Section IV, Tendering Forms.

17.2 Tenderers shall be asked to provide, as part of the data for qualification, such information, including details
of ownership, as shall be required to determine whether, according to the classification established by the
Procuring Entity a supplier or group of suppliers qualifies for a margin of preference. Further the
information will enable the Procuring Entity identify any actual or potential conflict of interest in relation to
the procurement and/or contract management processes, or a possibility of collusion between tenderers, and
thereby help to prevent any corrupt influence in relation to the procurement process or contract
management.

17.3 The purpose of the information described in ITT 15.1 above overrides any claims to confidentiality which a
tenderer may have. There can be no circumstances in which it would be justified for a tenderer to keep
information relating to its ownership and control confidential where it is tendering to undertake public
sector work and receive public sector funds. Thus, confidentiality will not be accepted by the Procuring
Entity as a justification for a Tenderer's failure to disclose, or failure to provide required information on its
ownership and control.

17.4 The Tenderer shall provide further documentary proof, information or authorizations that the Procuring
Entity may request in relation to ownership and control which information on any changes to the
information which was provided by the tenderer under ITT 15.1. The obligations to require this information
shall continue for the duration of the procurement process and contract performance and after completion
of the contract, if any change to the information previously provided may reveal a conflict of interest in
relation to the award or management of the contract.

17.5 All information provided by the tenderer pursuant to these requirements must be complete, current and
accurate as at the date of provision to the Procuring Entity. In submitting the information required pursuant
to these requirements, the Tenderer shall warrant that the information submitted is complete, current and
accurate as at the date of submission to the Procuring Entity.

17.6 If a tenderer fails to submit the information required by these requirements, its tenderer will be rejected.
Similarly, if the Procuring Entity is unable, after taking reasonable steps, to verify to a reasonable degree the
information submitted by a tenderer pursuant to these requirements, then the tender will be rejected.

17.7 If information submitted by a tenderer pursuant to these requirements, or obtained by the Procuring Entity
(whether through its own enquiries, through notification by the public or otherwise), shows any conflict of
interest which could materially and improperly benefit the tenderer in relation to the procurement or
contract management process, then:

i) if the procurement process is still ongoing, the tenderer will be disqualified from the
procurement process,

ii)  if the contract has been awarded to that tenderer, the contract award will be set aside,

iii)  the tenderer will be referred to the relevant law enforcement authorities for investigation
of whether the tenderer or any other persons have committed any criminal offence.

17.81f a tenderer submits information pursuant to these requirements that is incomplete, inaccurate or
out- of-date, or attempts to obstruct the verification process, then the consequences ITT 6.7 will
ensue unless the tenderer can show to the reasonable satisfaction of the Procuring Entity that any
such act was not material, or was due to genuine error which was not attributable to the
intentional act, negligence or recklessness of the tenderer.

18  Documents Establishing the Conformity of the Plant and Installation Services

18.1The Tenderer shall furnish the information stipulated in Section IV, Tendering Forms in sufficient
detail to demonstrate substantial responsiveness of the Tenderers' proposal to the work
requirements and the completion time.
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Production Plant

11



18.2For major items of Plant and Installation Services as listed by the Procuring Entity in Section III,
Evaluation and Qualification Criteria, which the Tenderer intends to purchase or subcontract, the
Tenderer shall give details of the name and nationality of the proposed Subcontractors, including
manufacturers, for each of those items. In addition, the Tenderer shall include in its Tender
information establishing compliance with the requirements specified by the Procuring Entity for
these items. Quoted rates and prices will be deemed to apply to whichever Subcontractor is
appointed, and no adjustment of the rates and prices will be permitted.

18.3 The Tenderer shall be responsible for ensuring that any Subcontractor proposed complies with the
requirements of ITT 4, and that any plant, or services to be provided by the Subcontractor comply
with the requirements of ITT 5 and ITT 15.1.

19. Tender Prices and Discounts

19.1Unless otherwise specified in the TDS, Tenderers shall quote for the entire Plant and Installation
Services on a “single responsibility” basis. The total Tender price shall include all the Contractor's
obligations mentioned in or to be reasonably inferred from the Tendering document in respect of
the design, manufacture, including procurement and subcontracting (Gf any), delivery,
construction, installation and completion of the Plant. This includes all requirements under the
Contractor's responsibilities for testing, pre~-commissioning and commissioning of the plant and,
where so required by the Tendering document, the acquisition of all permits, approvals and
licenses, etc.; the operation, maintenance and training services and such other items and services
as specified in the Tendering document, all in accordance with the requirements of the General
Conditions. Items against which no price is entered by the Tenderer will not be paid for by the
Procuring Entity when executed and shall be deemed to be covered by the prices for other items.

19.2Tenderers are required to quote the price for the commercial, contractual and technical
obligations outlined in the Tendering document.

19.3 Tenderers shall give a breakdown of the prices in the manner and detail called for in the Price
Schedules included in Section IV, Tendering Forms.

19.4 Depending on the scope of the Contract, the Price Schedules may comprise up to the six (6)
schedules listed below. Separate numbered Schedules included in Section 1V, Tendering Forms,
from those numbered 1 to 4 below, shall be used for each of the elements of the Plant and
Installation Services. The total amount from each Schedule corresponding to an element of the
Plant and Installation Services shall be summarized in the schedule titled Grand Summary,
(Schedule 5), giving the total Tender price (s) to be entered in the Form of Tender. Tenderers shall
note that the plant and equipment included in Schedule Nos. 1 and 2 below exclude materials used
for civil, building and other construction works. All such materials shall be included and priced
under Schedule No.4, Installation Services. The Schedules comprise:

Schedule No. 1: Plant (including Mandatory Spare Parts) Supplied from Abroad
Schedule No. 2: Plant (including Mandatory Spare Parts) Supplied from within Kenya
Schedule No. 3: Design Services

Schedule No. 4: Installation Services

Schedule No. 5: Grand Summary (Schedule Nos. 1to4)

Schedule No. 6: Recommended Spare Parts

19.5 In the Schedules, Tenderers shall give the required details and a breakdown of their prices as
follows:

a)  Plant to be supplied from a broad (Schedule No.1):

The price of the Plant shall be quoted on CIP-named place of destination basis as specified
in the TDS, including all taxes payable in Kenya.

b)  Plant manufactured within Kenya (Schedule No.2):
12
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i)  The price of the plant shall be quoted on an EXW Incoterm basis (such as “ex~works,” “ex-~
factory,” “ex-warehouse” or “off-the-shelf,” as applicable);

i)  Sales tax and all other taxes payable in Kenya on the plant if the contract is awarded to the
Tenderer; and

1ii)  The total price for the item.
c)  Design Services (Schedule No.3);

d) Installation Services shall be quoted separately (Schedule No.4) and shall include rates or
prices for local transportation to named place of final destination as specified in the TDS,
insurance and other services incidental to delivery of the plant, all labor, contractor's
equipment, temporary works, materials, consumables and all matters and things of
whatsoever nature, including operations and maintenance services, the provision of
operations and maintenance manuals, training, etc., where identified in the Tendering
document, as necessary for the proper execution of the installation and other services,
including all taxes, duties, levies and charges payable in Kenya as of twenty-eight (28) days
prior to the deadline for submission of Tenders;

e) Recommended spare parts shall be quoted separately (Schedule 6) as specified in either
subparagraph (a) or (b) above in accordance with the origin of the spare parts.

19.6 The terms EXW, CIP, and other similar terms shall be governed by the rules prescribed in the
current edition of Incoterms, published by the International Chamber of Commerce, as specified
in the TDS.

19.7 The prices shall be either fixed or adjustable as specified in the TDS.

19.8 In the case of Fixed Price, prices quoted by the Tenderer shall be fixed during the Tenderer's
performance of the contract and not subject to variation on any account. A Tender submitted
with an adjustable price quotation will be treated as non-responsive and rejected.

19.9 In the case of Adjustable Price, prices quoted by the Tenderer shall be subject to adjustment
during performance of the contract to reflect changes in the cost elements such as labor, material,
transport and contractor's equipment in accordance with the procedures specified in the
corresponding Appendix to the Contract Agreement. A Tender submitted with a fixed price
quotation will not be rejected, but the price adjustment will be treated as zero. Tenderers are
required to indicate the source of labor and material indices in the corresponding Form in Section
IV, Tendering Forms.

19.10 If so indicated in ITT 1.1, Tenders are being invited for individual lots (contracts) or for any
combination of lots (packages). Tenderers wishing to offer any price reduction (discount) for the
award of more than one Contract shall specify in their Form of Tender the price reductions
applicable to each package, or alternatively, to individual Contracts within the package, and the
manner in which the price reductions will apply.

19.11 Tenderers wishing to offer any unconditional discount shall specify in their Form of Tender
the offered discounts and the manner in which price discounts will apply.

20.  Currencies of Tender and Payment

20.1 The currency(ies) of the Tender and the currency(ies) of payments shall be the same. The
Tenderer shall quote in the currency of Kenya the portion of the Tender price that corresponds to
expenditures incurred in the currency of Kenya, unless otherwise specified in the TDS.

20.2 The Tenderer may express the Tender price in any currency. If the Tenderer wishes to be paid in a
combination of amounts in different currencies, it may quote its price accordingly but shall use
no more than three foreign currencies in addition to the currency of Kenya.

21.  Period of Validity of Tenders

21.1Tenders shall remain valid for the Tender Validity period specified in the TDS. The Tender Validity
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period starts from the Tender submission deadline (as prescribed by the Procuring Entity in
accordance with ITT 23.1). A Tender valid for a shorter period shall be rejected by the Procuring
Entity as non-responsive.

21.2 In exceptional circumstances, prior to the expiration of the Tender validity period, the Procuring
Entity may request Tenderers to extend the period of validity of their Tenders. The request and the
responses shall be made in writing. If a Tender Security is requested in accordance with ITT 20, the
Tenderer granting the request shall also extend the Tender Security for twenty-eight (28) days
beyond the deadline of the extended validity period. A Tenderer may refuse the request without
forfeiting its Tender Security. A Tenderer granting the request shall not be required or permitted to
modify its Tender, except as provided in ITT 19.3.

21.3 If the award is delayed by a period exceeding fifty-six (56) days beyond the expiry of the initial
Tender validity period, the Contract price shall be determined as follows:

a) In the case of fixed price contracts, the Contract price shall be the Tender price adjusted by
the factor or factors specified in the TDS;

b)  In the case of adjustable price contracts, no adjustment shall be made; or
c) in any case, Tender evaluation shall be based on the Tender price without taking into
consideration the applicable correction from those indicated above.

22.  Tender Security

22.1 The Tenderer shall furnish as part of its Tender, either a Tender-Securing Declaration or a Tender
Security as specified in the TDS, in original form and, in the case of a Tender Security, in the
amount and currency specified in the TDS.

22.2 A Tender-Securing Declaration shall use the form included in Section IV Tendering Forms.
22.3 If a Tender Security is specified pursuant to ITT 20.1, the Tender security shall be a demand
guarantee in any of the following forms at the Tenderer's option:
a) cash;
b)  abank guarantee;

c) aguarantee by an insurance company registered and licensed by the Insurance Regulatory
Authority listed by the Authority; or

d) a guarantee issued by a financial institution approved and licensed by the Central Bank of Kenya,

22.41f a Tender Security or a Tender-Securing Declaration is specified pursuant to ITT 20.1, any Tender
not accompanied by a substantially responsive Tender Security or Tender-Securing Declaration shall
be rejected by the Procuring Entity as non-responsive.

22.51f a Tender Security is specified pursuant to ITT 20.1, the Tender Security of unsuccessful Tenderers
shall be returned as promptly as possible upon the successful Tenderer's furnishing of the
Performance Security pursuant to ITT 47.

22.6 The Tender Security of the successful Tenderer shall be returned as promptly as possible once the
successful Tenderer has signed the Contract and furnished the required Performance Security.

22.7The Tender Security may be forfeited or the Tender-Securing Declaration executed:

a) If a Tenderer withdraws its Tender during the period of Tender validity specified by the
Tenderer on the Form of Tender; or

b)  If the successful Tenderer fails to:
i) Sign the Contract in accordance with ITT 47; or

i) Furnish a performance security in accordance with ITT 48.
22.8 Where the Tender-Securing Declaration is executed the Procuring Entity will recommend to the PPRA
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to debars the Tenderer from participating in public procurement as provided in the law.

22.9The Tender Security or the Tender-Securing Declaration of a JV shall be in the name of the JV that

23.

submits the Tender. If the JV has not been legally constituted into a legally enforceable JV at the
time of Tendering, the Tender Security or the Tender Securing Declaration shall be in the names
of all future members as named in the Form of intent referred to in ITT 4.1 and ITT 11.2.

Format and Signing of Tender

23.1The Tenderer shall prepare one original of the documents comprising the Tender as described in ITT

23.2

23.3

11 and clearly mark it “Original.” Alternative Tenders, if permitted in accordance with ITT 13, shall
be clearly marked “Alternative”. In addition, the Tenderer shall submit copies of the Tender, in the
number specified in the TDS and clearly mark them “Copy.” In the event of any discrepancy
between the original and the copies, the original shall prevail.

Tenderers shall mark as “CONFIDENTIAL” information in their Tenders which is confidential to
their business. This may include proprietary information, trade secrets or commercial or financially
sensitive information.

The original and all copies of the Tender shall be typed or written in indelible ink and shall be
signed by a person duly authorized to sign on behalf of the Tenderer. This authorization shall consist
of a written confirmation as specified in the TDS and shall be attached to the Tender. The name and
position held by each person signing the authorization must be typed or printed below the signature.
All pages of the Tender where entries or amendments have been made shall be signed or initialed by
the person signing the Tender.

23.4 In the case that the Tenderer is a JV, the Tender shall be signed by an authorized representative of the

JV on behalf of the JV, and so as to be legally binding on all the members as evidenced by a power of
attorney signed by their legally authorized representatives.

23.5 Any interlineations, erasures, or overwriting shall be valid only if they are signed or initialed by the

D.

24.

person signing the Tender.
Submission and Opening of Tenders

Submission, Sealing and Marking of Tenders

24.1 The Tenderer shall deliver the Tender in a single, sealed envelope (one (1) envelope process). The
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Tenderer shall place the following separate, sealed envelopes:

Inner Envelops:

a) In an envelope marked “ORIGINAL”, all documents comprising the Tender, as described in ITT11;

and

b)  In an envelope marked “COPIES”, all required copies of the Tender; and

c) If alternative Tenders are permitted in accordance with ITT 13, and if relevant:

i)  Inan envelope marked “ORIGINAL-ALTERNATIVE TENDER” the alternative Tender; and

ii)  in the envelope marked “COPIES — ALTERNATIVE TENDER” all required copies of the
alternative Tender.

The inner envelopes shall:

a)  Bear the name and address of the Tenderer;

b)  Be addressed to the Procuring Entity in accordance with ITT 23.1;

c)  Bear the specific identification of this Tendering process indicated in accordance with ITT 1.1; and

d)  Bear a warning not to open before the time and date for Tender opening.

The outer envelope (s) in which the inner envelops are enclosed shall:
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a)  Be addressed to the Procuring Entity in accordance with ITT 23.1;
b)  Bear the specific identification of this Tendering process indicated in accordance with ITT 1.1; and

c)  Bear a warning not to open before the time and date for Tender opening.

24.2 1f all envelopes are not sealed and marked as required, the Procuring Entity will assume no
responsibility for the misplacement or premature opening of the Tender. Tenders that are
misplaced or opened prematurely will not be accepted.

25. Deadline for Submission of Tenders

25.1 Tenders must be received by the Procuring Entity at the address and no later than the date and
time indicated in the TDS. When so specified in the TDS, Tenderers shall have the option of
submitting their Tenders electronically. Tenderers submitting Tenders electronically shall follow
the electronic Tender submission procedures specified in the TDS.

25.2 The Procuring Entity may, at its discretion, extend the deadline for the submission of Tenders by
amending the Tendering document in accordance with ITT8, in which case all rights and
obligations of the Procuring Entity and Tenderers previously subject to the deadline shall
thereafter be subject to the deadline as extended.

26. Late Tenders

26.1 The Procuring Entity shall not consider any Tender that arrives after the deadline for submission
of Tenders, in accordance with ITT 23. Any Tender received by the Procuring Entity after the
deadline for submission of Tenders shall be declared late, rejected, and returned unopened to the
Tenderer.

27.  Withdrawal, Substitution, and Modification of Tenders

27.1 A Tenderer may withdraw, substitute, or modify its Tender after it has been submitted by sending
a written notice, duly signed by an authorized representative, and shall include a copy of the
authorization in accordance with ITT 21.3, (except that withdrawal notices do not require
copies). The corresponding substitution or modification of the Tender must accompany the
respective written notice. All notices must be:

a)  prepared and submitted in accordance with ITT 21 and ITT 22 (except that withdrawals
notices do not require copies), and in addition, the respective envelopes shall be clearly
marked “Withdrawal,” “Substitution,” “Modification”; and

b)  received by the Procuring Entity prior to the deadline prescribed for submission of Tenders,
in accordance with ITT 23.

27.2 Tenders requested to be withdrawn in accordance with ITT25.1 shall be returned unopened to
the Tenderers.

27.3 No Tender may be withdrawn, substituted, or modified in the interval between the deadline for
submission of Tenders and the expiration of the period of Tender validity specified by the
Tenderer on the Form of Tender or any extension thereof.

28 Tender Opening

28.1 Except as in the cases specified in ITT24 and ITT25.2, the Procuring Entity shall publicly open
and read out in accordance with ITT26.5 all Tenders received by the deadline at the date, time
and place specified in the TDS in the presence of Tenderers' designated representatives and
anyone who choose to attend. Any specific electronic Tender opening procedures required if
electronic Tendering is permitted in accordance with ITT 23.1, shall be as specified in the TDS.

28.2 First, the written notice of withdrawal in the envelopes marked “Withdrawal” shall be opened
and read out and the envelope with the corresponding Tender shall not be opened, but returned
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to the Tenderer. No Tender withdrawal shall be permitted unless the corresponding withdrawal
notice contains a valid authorization to request the withdrawal and is read out at Tender opening.

28.3 Next, envelopes marked “Substitution” shall be opened and read out and exchanged with the
corresponding Tender being substituted, and the substituted Tender shall not be opened, but
returned to the Tenderer. No Tender substitution shall be permitted unless the corresponding
substitution notice contains a valid authorization to request the substitution and is read out at
Tender opening.

28.4 Next, envelopes marked “Modification” shall be opened and read out with the corresponding
Tender. No Tender modification shall be permitted unless the corresponding modification notice
contains a valid authorization to request the modification and is read out at Tender opening.

28.5 Next, all remaining envelopes shall be opened one at a time, reading out: the name of the Tenderer
and the Tender Price(s), including any discounts and alternative Tenders, and indicating whether
there is a modification; the presence or absence of a Tender Security or Tender-Securing
Declaration, if required; and any other details as the Procuring Entity may consider appropriate.

28.6 Only Tenders, alternative Tenders and discounts that are opened and read out at Tender opening
shall be considered further. The Form of Tender and the Price Schedules are to be initialed by

representatives of the Procuring Entity attending Tender opening in the manner specified in the
TDS.

28.7 The Procuring Entity shall neither discuss the merits of any Tender nor reject any Tender (except
for late Tenders, in accordance with ITT 24.1).

28.8 The Procuring Entity shall prepare a record of the Tender opening that shall include, as a
minimum:
a) The name of the Tenderer and whether there is a withdrawal, substitution, or modification;
b)  The Tender Price, per lot if applicable, including any discounts;
c) Any alternative Tenders; and
d) The presence or absence of a Tender Security or a Tender-Securing Declaration.
e) Number of pages for each tender

28.9 The Tenderers' representatives who are present shall be requested to sign the record. The
omission of a Tenderer's signature on the record shall not invalidate the contents and effect of the
record. A copy of the record shall be distributed to all Tenderers.

D.  Evaluation and Comparison of Tenders

29.  Confidentiality

29.1 Information relating to the evaluation of Tenders and recommendation of contract award, shall
not be disclosed to Tenderers or any other persons not officially concerned with the Tendering
process until information on Intention to Award the Contract is transmitted to all Tenderers in
accordance with ITT 42.

29.2 Any effort by a Tenderer to influence the Procuring Entity in the evaluation of the Tenders or
Contract award decisions may result in the rejection of its Tender.

29.3 Notwithstanding ITT 27.2, from the time of Tender opening to the time of Contract Award, if any
Tenderer wishes to contact the Procuring Entity on any matter related to the Tendering process, it
should do so in writing.

30. Clarification of Tenders

30.1 To assist in the examination, evaluation, and comparison of the Tenders, and qualification of the
Tenderers, the Procuring Entity may, at its discretion, ask any Tenderer for a clarification of its
Tender. Any clarification submitted by a Tenderer that is not in response to a request by the
Procuring Entity shall not be considered. The Procuring Entity's request for clarification and the
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response shall be in writing. No change in the prices or substance of the Tender shall be sought,
offered, or permitted, except to confirm the correction of arithmetic errors discovered by the
Procuring Entity in the evaluation of the Tenders, in accordance with ITT32.

30.2 If a Tenderer does not provide clarifications of its Tender by the date and time set in the Procuring

31.

Entity's request for clarification, its Tender may be rejected.

Deviations, Reservations, and Omissions

31.1 During the evaluation of Tenders, the following definitions apply:

32.

32.1

32.2

32.3

32.4

33.

33.1

33.2

33.3

a)  “Deviation” is a departure from the requirements specified in the Tendering document;

b)  “Reservation” is the setting of limiting conditions or withholding from complete
acceptance of the requirements specified in the Tendering document; and

c)  “Omission” is the failure to submit part or all of the information or documentation
required in the Tendering document.

Determination of Responsiveness

The Procuring Entity's determination of a Tender's responsiveness is to be based on the contents of
the Tender itself, as defined in ITT 11.

A substantially responsive Tender is one that meets the requirements of the Tendering document
without material deviation, reservation, or omission. A material deviation, reservation, or
omission is one that:

a)  If accepted, would:

i) Affect in any substantial way the scope, quality, or performance of the Plant and
Installation Services specified in the Contract; or

ii) Limit in any substantial way, in consistent with the Tendering document, the Procuring
Entity's rights or the Tenderer's obligations under the proposed Contract; or

b) if rectified, would unfairly affect the competitive position of other Tenderers presenting
substantially responsive Tenders.

The Procuring Entity shall examine the technical aspects of the Tender in particular, to confirm
that all requirements of Section VII, Procuring Entity's Requirements have been met without any
material deviation, reservation, or omission.

If a Tender is not substantially responsive to the requirements of the Tendering document, it shall
be rejected by the Procuring Entity and may not subsequently be made responsive by correction
of the material deviation, reservation, or omission.

Nonmaterial Non-~conformities

Provided that a Tender is substantially responsive, the Procuring Entity may waive any
nonconformity in the Tender.

Provided that a Tender is substantially responsive, the Procuring Entity may request that the
Tenderer submit the necessary information or documentation, within a reasonable period of time,
to rectify nonmaterial non- conformities in the Tender related to documentation requirements.
Requesting information or documentation on such non-conformities shall not be related to any
aspect of the price of the Tender. Failure of the Tenderer to comply with the request may result in
the rejection of its Tender.

Provided that a Tender is substantially responsive, the Procuring Entity shall rectify quantifiable
non material non-conformities related to the Tender Price. To this effect, the Tender Price shall be
adjusted, for comparison purposes only, to reflect the price of a missing or non-conforming item
or component in the manner specified in the TDS.
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34. Correction of Arithmetical Errors

34.1 Provided that the tender is substantially responsive, the Procuring Entity shall correct
arithmetical errors on the following basis:

i) If there is a discrepancy between the unit price and the total price that is obtained by
multiplying the unit price and quantity, the unit price shall prevail and the total price shall
be corrected, unless in the opinion of the Procuring Entity there is an obvious
misplacement of the decimal point in the unit price, in which case the total price as quoted
shall govern and the unit price shall be corrected;

ii)  If there is an error in a total corresponding to the addition or subtraction of subtotals, the
subtotals shall prevail and the total shall be corrected; and

iii) If there is a discrepancy between words and figures, the amount in words shall prevail,
unless the amount expressed in words is related to an arithmetic error, in which case the
amount in figures shall prevail subject to (a) and (b) above.

34.2 Any error detected if considered a major deviation that affects the substance of the tender, shall
lead to disqualification of the tender as non-responsive. The method of determining the error as a
major deviation shall be specified in the TDS.

34.3 Corrected tender prices shall not be used in the evaluation of tenders, comparison of tender
prices.

34.4 The Procuring Entity shall calculate the difference between the corrected price and tender price
and work out the percentage difference, which will be plus or minus tender price as the case may
be; [i.e. (corrected tender price— tender price)/ tender price X100]. This percentage difference
between corrected tender price and tender price may be used to determine if the error so detected
is considered a major deviation that affects the substance of the tender.

34.5 On award of contract, all payment valuation certificates, variation orders on omissions and
additions valued based on rates in the Bill of Quantities will be adjusted by such a percentage
specified in ITT 31.4 to ensure contractor is not paid less or more relative to the contract price
which would be the tender price.

35.  Conversion to Single Currency

35.1 For evaluation and comparison purposes, the currency(ies) of the Tender shall be converted into
a single currency as specified in the TDS.

36.  Margin of Preference

36.1 A margin of preference may be allowed on locally manufactured goods (plant and equipment)
only when the contract is open to international tendering, where the tender is likely to attract
foreign goods and where the contract exceeds the threshold specified in the Regulations.

36.2 A margin of preference shall not be allowed unless it is specified so in the TDS.

36.3 Contracts procured on basis of international tendering and competition shall not be subject to
reservations exclusive/ specific groups under women, youth and persons living with disability.

36.4 Where it is intended to reserve a contract to a specific group of businesses (these groups are Small
and Medium Enterprises, Women Enterprises, Youth Enterprises and Enterprises of persons living
with disability, as the case may be), and who are appropriately registered as such by a competent
authority, a procuring entity shall ensure that the invitation to tender specifically indicates that
only businesses or firms belonging to the specified group are eligible to tender. Tender shall be
reserved to only one group. If not so stated in the Tender documents, the invitation to tender will
be open to all interested tenderers.

37. Evaluation of Tenders

Tender for Design, Supply, Installation, Training and Commissioning of a Solar Photovoltaic (PV) Panel

Production Plant

19



37.1 The Procuring Entity shall use the criteria and methodologies listed in this ITT and Section III,

Evaluation and Qualification criteria. No other evaluation criteria or methodologies shall be
permitted. By applying the criteria and methodologies the Procuring Entity shall determine the
Best Evaluated Tender. This is the Tender of the Tenderer that meets the qualification criteria and
that has been determined to be:

a)  Most responsive to the Tendering document; and

b)  The lowest evaluated cost.

37.2 Technical Evaluation. The Procuring Entity will carry out a detailed technical evaluation of the

37.3

Tenders not previously rejected to determine whether the technical aspects are incompliance with
the Tendering document. The Tender that does not meet minimum acceptable standards of
completeness, consistency and detail, and the specified minimum (or maximum, as the case may
be) requirements for specified functional guarantees, will be rejected for non-responsiveness. In
order to reach its determination, the Procuring Entity will examine and compare the technical
aspects of the Tenders on the basis of the information supplied by the Tenderers, taking into
account the following:

a)  Overall completeness and compliance with the Procuring Entity's Requirements; conformity
of the Plant and Installation Services offered with specified performance criteria, including
conformity with the specified minimum (or maximum, as the case may be) requirement
corresponding to each functional guarantee, as indicated in the Specification and in Section
I, Evaluation and Qualification Criteria; suitability of the Plant and Installation Services
offered in relation to the environmental and climatic conditions prevailing at the site; and
quality, function and operation of any process control concept included in the Tender;

b)  type, quantity and long-term availability of mandatory and recommended spare parts and
maintenance services; and

c)  other relevant factors, if any, listed in Section III, Evaluation and Qualification Criteria.
Where alternative technical solutions have been allowed in accordance with ITT 13, and offered

by the Tenderer, the Procuring Entity will make a similar evaluation of the alternatives. Where
alternatives have not been allowed but have been offered, they shall be ignored.

37.4 Economic Evaluation. To evaluate a Tender, the Procuring Entity shall consider the following:

37.5

37.6

38.1

a)  the Tender price, excluding provisional sums and the provision, if any, for contingencies in
the Price Schedules;

b)  price adjustment due to discounts offered in accordance with ITT 17.11;

c)  price adjustment due to quantifiable non~material non-conformities in accordance with ITT 31.3;

d)  converting the amount resulting from applying (a) to (c) above, if relevant, to a single
currency in accordance with ITT 33; and

e) the evaluation factors specified in the TDS and in Section III, Evaluation and Qualification Criteria.

If price adjustment is allowed in accordance with ITT 17.7, the estimated effect of the price
adjustment provisions of the Conditions of Contract, applied over the period of execution of the
Contract, shall not be taken into account in Tender evaluation.

In the case of multiple contracts or lots, Tenderers are allowed to tender for one or more lots and
the methodology to determine the lowest evaluated cost of the lot (contract) and for
combinations, including any discounts offered in the Form of Tender, is specified in Section III,
Evaluation and Qualification Criteria.

Comparison of Tenders
The Procuring Entity shall compare the evaluated costs of all substantially responsive Tenders

established in accordance with ITT 35.4 to determine the Tender that has the lowest evaluated
cost.
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39.  Abnormally Low Tenders and Abnormally High Tenders

39.1 An Abnormally Low Tender is one where the Tender price, in combination with other elements of
the Tender, appears so low that it raises material concerns as to the capability of the Tenderer to
perform the Contract for the offered Tender Price or that genuine competition between Tenderers
is compromised.

39.2 In the event of identification of a potentially Abnormally Low Tender, the Procuring Entity shall
seek written clarifications from the Tenderer, including detailed price analyses of its Tender price
in correlation to the subject matter of the contract, scope, proposed methodology, schedule,
allocation of risks and responsibilities and any other requirements of the Tendering document.

39.3 After evaluation of the price analyses, in the event that the Procuring Entity determines that the
Tenderer has failed to demonstrate its capability to deliver the contract for the offered tender
price, the Procuring Entity shall reject the Tender.

39.4 An abnormally high price is one where the tender price, in combination with other constituent
elements of the Tender, appears unreasonably too high to the extent that the Procuring Entity is
concerned that it (the Procuring Entity) may not be getting value for money or it may be paying
too high a price for the contract compared with market prices or that genuine competition
between Tenderers is compromised.

39.5 In case of an abnormally high tender price, the Procuring Entity shall make a survey of the
market prices, check if the estimated cost of the contract is correct and review the Tender
Documents to check if the specifications, scope of work and conditions of contract are
contributory to the abnormally high tenders. The Procuring Entity may also seek written
clarification from the tenderer on the reason for the high tender price. The Procuring Entity shall
proceed as follows:

i) If the tender price is abnormally high based on wrong estimated cost of the contract, the
Procuring Entity may accept or not accept the tender depending on the Procuring Entity's
budget considerations.

ii) If specifications, scope of work and/or conditions of contract are contributory to the
abnormally high tender prices, the Procuring Entity shall reject all tenders and may
retender for the contract based on revised estimates, specifications, scope of work and
conditions of contract, as the case may be.

39.6If the Procuring Entity determines that the Tender Price is abnormally too high because genuine
competition between tenderers is compromised (offen due fo collusion, corruption or other
manipulations), the Procuring Entity shall reject all Tenders and shall institute or cause competent
Government Agencies to institute an investigation on the cause of the compromise, before
retendering.

40. Unbalanced or Front Loaded Tenders

40.1 If the Tender that is evaluated as the lowest evaluated cost is, in the Procuring Entity's opinion,
seriously unbalanced or front loaded the Procuring Entity may require the Tenderer to provide
written clarifications. Clarifications may include detailed price analyses to demonstrate the
consistency of the Tender prices with the scope of works, proposed methodology, schedule and
any other requirements of the Tendering document.

40.2 After the evaluation of the information and detailed price analyses presented by the Tenderer, the
Procuring Entity may:
a)  Accept the Tender; or

b)  If appropriate, require that the total amount of the Performance Security be increased, at
the expense of the Tenderer, to a level not exceeding twenty percent (10%) of the Contract
Price; or

c)  Reject the Tender.
41.  Eligibility and Qualification of the Tenderer
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41.2

41.3

41.4

42.1

E.

43.

43.3

44.1

The Procuring Entity shall determine to its satisfaction whether the Tenderer that is selected as
having submitted the lowest evaluated cost and substantially responsive Tender is eligible and
meets the qualifying criteria specified in Section III, Evaluation and Qualification Criteria.

The determination shall be based upon an examination of the documentary evidence of the
Tenderer's qualifications submitted by the Tenderer, pursuant to ITT 15.1. The determination
shall not take into consideration the qualifications of other firms such as the Tenderer's
subsidiaries, parent entities, affiliates, subcontractors (other than Specialized Subcontractors if
permitted in the Tendering document) or any other firm (s) different from the Tenderer.

An affirmative determination shall be a prerequisite for award of the Contract to the Tenderer. A
negative determination shall result in disqualification of the Tender, in which event the Procuring
Entity shall proceed to the Tenderer who offers a substantially responsive Tender with the next
lowest evaluated cost to make a similar determination of that Tenderer's qualifications to perform
satisfactorily.

The capabilities of the manufacturers and subcontractors proposed in its Tender to be used by the
Tenderer with the Lowest Evaluated Tender for identified major items of supply or services will
also be evaluated for acceptability in accordance with Section III, Evaluation and Qualification
Criteria. Their participation should be confirmed with a Form of intent between the parties, as
needed. Should a manufacturer or subcontractor be determined to be unacceptable, the Tender
will not be rejected, but the Tenderer will be required to substitute an acceptable manufacturer
or subcontractor without any change to the Tender price. Prior to signing the Contract,

The corresponding Appendix to the Contract Agreement shall be completed, listing the approved
manufacturers or subcontractors for each item concerned.

Procuring Entity's right to Accept Any Tender and to Reject Any or All Tenders

The Procuring Entity reserves the right to accept or reject any Tender, and to annul the Tendering
process and reject all Tenders at any time prior to Contract Award, without there by incurring any
liability to Tenderers. In case of annulment, all Tenders submitted and specifically, Tender
securities shall be promptly returned to the Tenderers.

Award of Contract

Award Criteria

Subject to ITT 40, the Procuring Entity shall award the Contract to the successful Tenderer. This
is the Tenderer whose Tender has been determined to be the Lowest Evaluated Tender. This is the
Tender of the Tenderer that meets the qualification criteria and whose Tender has been
determined to be:

a)  Substantially responsive to the Tendering Document; and

b)  The lowest evaluated cost

Notice of Intention to Enter into a Contract/ Notification of Award

When a Standstill Period applies, it shall commence when the Procuring Entity has transmitted to
each Tenderer the Notification of Intention to Award the Contract to the successful Tenderer. The
Notification of Intention to Award shall contain, at a minimum, the following information:

a)  The name and address of the Tenderer submitting the successful Tender;
b)  The Contract price of the successful Tender;

c) A statement of the reason (s) the Tender (of the unsuccessful Tenderer to whom the Form is
addressed) was unsuccessful, unless the price information in c) above already reveals the
reason;

d)  The expiry date of the Standstill Period; and
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45.

45.1

45.2

46.1

46.2

47.

47.1

48.1

48.2

48.3

48.4

49.

49.1

Tender for Design, Supply, Installation, Training and Commissioning of a Solar Photovoltaic (PV) Panel

e) Instructions on how to request a debriefing and/ or submit a complaint during the standstill
period.

Standstill Period

The Contract shall not be signed earlier than the expiry of a Standstill Period of 14 days to allow
any dissatisfied tender to launch a complaint. Where only one Tender is submitted, the Standstill
Period shall not apply.

Where a Standstill Period applies, it shall commence when the Procuring Entity has transmitted
to each Tenderer the Notification of Intention to Enter in to a Contract with the successful
Tenderer.

Debriefing by the Procuring Entity

On receipt of the Procuring Entity's Notification of Intention to Enter into a Contract referred to
in ITT 43, an unsuccessful tenderer may make a written request to the Procuring Entity for a
debriefing on specific issues or concerns regarding their tender. The Procuring Entity shall
provide the debriefing within five days of receipt of the request.

Debriefings of unsuccessful Tenderers may be done in writing or verbally. The Tenderer shall
bear its own costs of attending such a debriefing meeting.

Letter of Award

Prior to the expiry of the Tender Validity Period and upon expiry of the Standstill Period specified
in ITT 43.1, upon addressing a complaint that has been filed within the Standstill Period, the
Procuring Entity shall transmit the Letter of Award to the successful Tenderer. The letter of award
shall request the successful tenderer to furnish the Performance Security within 21 days of the
date of the letter.

Signing of Contract

Upon the expiry of the fourteen days of the Notification of Intention to enter into contract and
upon the parties meeting their respective statutory requirements, the Procuring Entity shall send
the successful Tenderer the Contract Agreement.

Within fourteen (14) days of receipt of the Contract Agreement, the successful Tenderer shall
sign, date, and return it to the Procuring Entity.

The written contract shall be entered into within the period specified in the notification of award
and before expiry of the tender validity period.

Notwithstanding ITT 46.2 above, in case signing of the Contract Agreement is prevented by any
export restrictions attributable to the Procuring Entity, to the country of the Procuring Entity, or to
the use of the Plant and Installation Services to be supplied, where such export restrictions arise
from trade regulations from a country supplying those Plant and Installation Services, the
Tenderer shall not be bound by its Tender, always provided, however, that the Tenderer can
demonstrate to the satisfaction of the Procuring Entity that signing of the Contact Agreement has
not been prevented by any lack of diligence on the part of the Tenderer in completing any
formalities, including applying for permits, authorizations and licenses necessary for the export
of the Plant and Installation Services under the terms of the Contract.

Performance Security

Within twenty-one (21) days of the receipt of the Form of Acceptance from the Procuring Entity,
the successful Tenderer shall furnish the Performance Security in accordance with the General
Conditions GCC 13.3, subject to ITT 38, using for that purpose the Performance Security Form
included in Section X, Contract Forms, or another form acceptable to the Procuring Entity. If the
Performance Security furnished by the successful Tenderer is in the form of a bond, it shall be
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issued by a bonding or insurance company that has been determined by the successful Tenderer
to be acceptable to the Procuring Entity. A foreign institution providing a bond shall have a
correspondent financial institution located in Kenya, unless the Procuring Entity has agreed in
writing that a correspondent financial institution is not required.

49.2 Failure of the successful Tenderer to submit the above-mentioned Performance Security or sign
the Contract shall constitute sufficient grounds for the annulment of the award and forfeiture of
the Tender Security. In that event the Procuring Entity may award the Contract to the Tenderer
offering the next Best Evaluated Tender.

50. Publication of Procurement Contract

50.1 Within fourteen days after signing the contract, the Procuring Entity shall publish the awarded
contract at its notice boards and websites; and on the Website of the Authority. At the minimum,
the notice shall contain the following information:

a)
b)

c)
d)

e)

Name and address of the Procuring Entity;

name and reference number of the contract being awarded, a summary of its scope and the
selection method used,;

the name of the successful Tenderer, the final total contract price, the contract duration.

Dates of signature, commencement and completion of contract;

Names of all Tenderers that submitted Tenders, and their Tender prices as read out at Tender
opening.

51.  Appointment of Adjudicator

51.1The Procuring Entity proposes the person named in the TDS to be appointed as Adjudicator under
the Contract, at the hourly fee specified in the TDS, plus reimbursable expenses. If the Tenderer
disagrees with this proposal, the Tenderer should so state in his Tender. If, in the Letter of
Acceptance, the Procuring Entity does not agree on the appointment of the Adjudicator, the
Procuring Entity will request the Appointing Authority designated in the Special Conditions of
Contract (SCC) pursuant to Clause 23.1 of the General Conditions of Contract (GCC), to appoint
the Adjudicator.

52. Procurement Related Complaint and Administrative Review

51.1 The procedures for making a Procurement-related Complaint are as specified in the TDS.

51.2 A request for administrative review shall be made in the form provided under contract forms.
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SECTION II - TENDER DATA SHEET

The following specific data for the Facilities to be procured shall complement, supplement, or amend

the provisions in the Instructions to Tenderers (ITT). Whenever there is a conflict, the provisions here in

shall prevail over those in ITT.

Reference to ITC
Clause

PARTICULARS OF APPENDIX TO INSTRUCTIONS TO TENDERS

A. General

ITT 1.1

The reference number of the Invitation to Tender (ITT) is: KGN~ SID~-05~2021
The Procuring Entity is: Kenya Electricity Generating Company PLC

The name of the ITT is: TENDER FOR DESIGN, SUPFLY, INSTALLATION, TRAINING
AND COMMISSIONING OF A SOLAR PHOTOVOLTAIC (PV) PANEL PRODUCTION
PLANT

ITT 2.1

The name of the Project is: Tender for Design, Supply, Installation, Training and
Commissioning of a Solar Photovoltaic (PV) Panel Production Plant

Electronic —Procurement System

The Procuring Entity shall use the following electronic~procurement system to
manage this Tendering process via

[www.kengen.co.ke (https://eprocurement.kengen.co.ke:50001/irj/portal)

For suppliers registering for the first time using the link
https://supplierregistration.kengen.co.ke:4302/slc_selfreg ensure the “Public Tender”
checkbox is ticked so that the login details are sent to suppliers automatically.

o =
It is a mandatory requirement that all documents are uploaded to the e-folder of the SRM
System through the link https://eprocurement.kengen.co.ke:50001 firj/portal ‘“Technical

RFx response’. Responses documents attached to the ‘notes and attachments’ tab will not
be considered for evaluation.

Bt AF x R pome V i [Notes ang

e
=
Prices MIUST be entered under item tab of the RFx and MUST be similar to the prices in the

pricc!&gﬁ_lSchedulcl FFx Nusnber 5000000, ™ Status Saved

RFx Cwrnes

Bidders should confirm on the supplier portal that the status of their RFx response shows
“Submitted” and not “Saved” to ensure their RFx response is submitted.

Tyee Ever stt StariDate
R [y —

Bidders who have submitted their bids should not click on WITHDRAW but click on EDIT to amend
their bid response with appropriate changes if they desire to do so.

Manuals to guide on the bidding process are accessible via the KenGen Tenders Portal.
D
| P =

Bidders to note that system challenges/support related to bid submission issues shall be addressed
48 hours before tender opening date and time.

The electronic~procurement system shall be used to manage the following aspects
of the Tendering process: Registration and Bidding

ITT 4.1

Maximum number of members in the Joint Venture (JV) shall be maximum 5.
No firm can participate in more than one JV

B. Tendering Document

ITT 8.1

There shall be a mandatory site visit on 157 Decemper 2021 af Tana Power Station
starfing at 10.00 a.m.
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Reference to ITC
Clause

PARTICULARS OF APPENDIX TO INSTRUCTIONS TO TENDERS

Tana Power Station is off Thika~Embu/Nyeri Road, Muranga county.

ITT 8.2

Any questions in writing, shall reach the Procuring Entity not later than 7 days
before the tender closing

C. Preparation of Tenders

ITT 13.1 (j) The Tenderer shall submit the following additional documents in its Tender: as per
Executive order 2 of 2020 and other documents specitied in the evaluation crieria

ITT 15.1 Alternative Tenders shall not be considered.

ITT 15.2 Alternatives to the Time Schedule shall nof be permitted.

ITT 19.5 (a) and (d)

Place of destination: Tana Power Station

Final destination (Project Site): Tana Power Station

ITT 19.6

The Incoterms edition is: 2020

ITT 19.7

The prices quoted by the Tenderer shall not be subject to adjustment during the
performance of the Contract.

Tender Prices

Prices indicated in the tender form shall be inclusive of all applicable taxes and
insurance

ITT 20.1

The Tenderer is required to quote in Kenya Currency the portion of the Tender
price that corresponds to expenditures incurred in that currency.

ITT 21.1

The Tender validity period shall be 126 days.

ITT 22.1

A Tender Security shall be required.

A Tender-Securing Declaration shall nof be required.

The Original Tender Security of KES 1,000,000.00 valid for 30 days beyond
the tender validity period from any reputable banks registered by the Central
Bank of Kenya. International bidders, should have tender security through
local corresponding banks registered by the Central Bank of Kenya and MUST
be submitted in a plain sealed envelope and clearly marked “KGN-SID~05-~
2021~ TENDER FOR DESIGN, SUPPLY, INSTALLATION, TRAINING AND
COMMISSIONING OF A SOLAR PHOTOVOLTAIC (PV) PANEL PRODUCTION
PLANT.” And addressed to:

Supply Chain Director,

Kenya Electricity Generating Company PLC,
Ground Floor, KenGen Pension Plaza I,
Kolobot Road, Parklands,

P.O. Box 47936, 00100

NAIROBI.

The hard copy of the Original Tender Security clearly labeled should be dropped at
the tender box located on Ground Floor at KenGen, KenGen, RBS building.

ITT 23.3

Maximum number of members in the Joint Venture (JV) shall be maximum 5.
No firm can participate in more than one JV.

D. Submission and Opening of Tenders
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Reference to ITC
Clause

PARTICULARS OF APPENDIX TO INSTRUCTIONS TO TENDERS

ITT 25.1

For Tender submission purposes only, the Procuring Entity’s address is:

Tender documents Must be submitted through our e-procurement platform found
at www.kengen.co.ke (https://eprocurement.kengen.co.ke:50001/irj/portal

For suppliers registering for the first time using the link
https://supplierregistration.kengen.co.ke:4302/slc_selfreg ensure the “Public Tender”
checkbox is ticked so that the login details are sent to suppliers automatically.

It is a mandatory requirement that all documents are uploaded to the e-folder of the SRM
System through the link https://eprocurement.kengen.co.ke:50001 firj/portal ‘“Technical
RFx response’. Responses documents attached to the ‘notes and attachments’ tab will not
be considered for evaluation.

B — o s
v o e ey I =T o= " pum —m ]

|:"-.,___ I
ERa
Prices MIUST be entered under item tab of the RFx and MUST be similar to the prices in the

price/BoQ, Schedule. REx Number 5000000, ~ St v Resgioe oo

RFx Cwenes

Bidders should confirm on the supplier portal that the status of their RFx response shows
“Submitted” and not “Saved” to ensure their RFx response is submitted.

Evert Typm Evere Snatn  StanDate

. Dt e 8 Dty e Tereiereg B gt

Bidders who have submitted their bids should not click on WITHDRAW but click on EDIT to amend
their bid response with appropriate changes if they desire to do so.

Manuals to guide on the bidding process are accessible via the KenGen Tenders Portal.
| 2 == -

Bidders to note that system challenges/support related to bid submission issues shall be addressed
48 hours before tender opening date and time.

Note; Those Bidder who have submitted their bids should not click on WITHDRAW
but click on EDIT to amend their bid response and make appropriate changes if
they desire to do so.

The deadline for Tender submission is:
Date: 24 January 2022
Time: 2.00 p.m.

ITT 28.1

The Tender opening shall take place at:

Kenya Electricity Generating Company PLC,
6th Floor, KenGen Pension Plaza I,

Kolobot Road, Parklands,

P.O. Box 47936,00100

NAIROBIL.

Date: 24% January 2022
Time: 02.30 p.m.

ITT 28.6

The Form of Tender and Price Schedules shall be initialed by 3 representatives of
the Procuring Entity conducting Tender opening.

E. Evaluation, and Comparison of Tenders

ITT 35.1

Where other currencies are used, the procuring entity will convert these currencies
to Kenya Shillings using the selling exchange rate on the date of tender closing
provided by the Central Bank of Kenya before comparing all the responsive tenders.
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Reference to ITC
Clause

PARTICULARS OF APPENDIX TO INSTRUCTIONS TO TENDERS

ITT 36.2

A margin of preference shall be allowed for Goods

ITT 45
Standstill Period

The Standstill Period is 10 Business Days after the date the Procuring Entity has
transmitted to all Tenderers that submitted a Tender, the Notification of its
Intention to Award the Contract to the successful Tenderer.

ITT 52.1

The procedures for making a Procurement-related Complaint are detailed in the
“Notice of Intention to Award the Contract” herein and are also available from the
PPRA website info@ppra.go.ke or complaints@ppra.go.ke.

Preliminary Examination

Tender sum as submitted and read out during tender opening as per the form of
tender is absolute and final and shall not be subject to correction, adjustment or
amendment.

Due Diligence
KenGen may at its own discretion conduct due diligence on the eligible bidders to
establish their ability to perform the contract before award of the contract.

Performance
Security

Performance Security

e Performance security shall be at 10% of the Contract Price where the contract
value is above five million shillings.

For Foreign Suppliers, the guarantee shall be issued by a local bank or authorized
financial institution issued by a corresponding bank in Kenya recognized by the
central bank of Kenya.

28

Tender for Design, Supply, Installation, Training and Commissioning of a Solar Photovoltaic (PV) Panel

Production Plant


mailto:info@ppoa.go.ke
mailto:complaints@ppoa.go.ke

SECTION III - EVALUATION AND QUALIFICATION CRITERIA
1. General Provision

1.2 Wherever a Tenderer is required to state a monetary amount, Tenderers should indicate the
Kenya Shilling equivalent using the rate of exchange determined as follows:

a. For construction turn over or financial data required for each year -Exchange rate
prevailing on the last day of the respective calendar year (in which the amounts for that
year is to be converted) was originally established.

b. Value of single contract ~-Exchange rate prevailing on the date of the contract signature.

c. Exchange rates shall be taken from the publicly available source identified in the ITT 33.1.
Any error in determining the exchange rates in the Tender may be corrected by the
Procuring Entity.

1.3 This section contains the criteria that the Procuring Entity shall use to evaluate tender and
qualify tenderers. No other factors, methods or criteria shall be used other than specified in this
tender document. The Tenderer shall provide all the information requested in the forms included
in Section IV, Tendering Forms. The Procuring Entity should use the Standard Tender Evaluation
Report for Goods and Works for evaluating Tenders.

REGISTRATION AND BIDDING PROCESS

1 For suppliers registering for the first time using the link
https://supplierregistration.kengen.co.ke:4302/slc_selfreg(bD 11biZjPTMwMCZKPW 1
pbg==)/bspwdapplication.do#VIEW ANCHOR-ROS TOP ensure the “Public Tender”
checkbox is ticked so that the login details are sent to suppliers automatically.

;)

Suppliers User Manuals

2, It is a mandatory requirement that all documents are uploaded to the c~folder of the SRM
System through the link https://eprocurement.kengen.co.ke:50001/irj/portal ‘Technical
RFEx response’. Responses documents attached to the ‘nofes and attachments' tab will not
be considered for evaluation.

Edit RFx Response: Aravimaton  rams [ Hotes and Atments]
FYTSY  mySAP PLM = - - =
o | | | o | o | | s [ g Jcmss || s | o | e | mpan Oy myiar
g et O Pt O Wk ot Bt et =1,
e P - T e 1 = ;
| EP.
a o
ra]
e, ﬁ]
ST e

e Prices MUST be entered under item tab of the RFx and MUST be similar to the prices in the
price/BoQ Schedule.

RFx Number 5000000.":
RFx Owner

e Bidders should confirm on the supplier portal that the status of their RFx response shows
“Submitted” and not “Saved” to ensure their RFx response is submitted.

Event Number = Event Description Event Type Event Status  StartDate End Date Response Number Response Status
.

50000072 Test Bid Invite ... " to Bidders Open Tendering Published 22.09.°70. Saved

Test4 '~ ~%'~~ :|n sus portal Open Tendering Published 15.027° 9 Submitted

¢ Bidders who have submitted their bids should not click on WITHDRAW but click on EDIT to
amend their bid response with appropriate changes if they desire to do so.
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e Manuals to guide on the bidding process are accessible via the KenGen Tenders Portal.

D)
KenGen -
= Supple ration

St

¢ Bidders to note that system challenges/support related to bid submission issues shall be addressed
to eprocurement@kengen.co.ke before the tender closing date and time.

1.4  Evaluation and contract award Criteria

1.4 The Procuring Entity shall use the criteria and methodologies listed in this Section to evaluate
tenders and arrive at the Lowest Evaluated Tender. The tender that (i) meets the qualification
criteria, (ii) has been determined to be substantially responsive to the Tender Documents, and (iii)
is determined to have the Lowest Evaluated Tender price shall be selected for award of contract.

2 Preliminary examination for Determination of Responsiveness

The Procuring Entity will start by examining all tenders to ensure they meet in all respects the
eligibility criteria (including requirements in the qualification forms, tenderer's eligibility-~
confidential business questionnaire) and other requirements in the ITT and that the tender is
complete in all aspects in meeting the requirements of “Parf 2 ~ Procuring Entity’s Requirements’,
including checking for tenders with unacceptable errors, abnormally low tenders, and
abnormally high tenders. The Standard Tender Evaluation Report for Goods and Works provides
clear guidelines on how to deal with review of these requirements. Tenders that do not pass the
Preliminary Examination will not be considered further.

The following mandatory preliminary requirements must be met not withstanding other
requirements in the tender document:

STAGE 1: MANDATORY REQUIREMENTS

The following mandatory requirements must be met

No Preliminary Requirements Tenderer’s response
(YES/NO)

MR 1 Valid copy of Registration Certificate /Certificate of Incorporation
in the country of domicile(Where Applicable)

MR 2 Valid tax compliance certificate from the country of
origin(Where Applicable)

MR 3 Valid tax compliance certificate and Pin Certificate

(Where Applicable)

MR 4 a plan demonstrating linkages with local industries which
ensures at least forty percent (40%) inputs are sourced from
locally manufactured articles, materials and supplies partially
mined or produced in Kenya, or where applicable have been
Assembled in Kenya.

Duly filled Qualification Forms-~Foreign Tenderers 40% Rule

MR 5 Tender validity duration 126 days from the date of opening

MR 6 Tender Security for an amount of KES.1, 000, 000.00 valid for 30
days beyond the tender validity period from any other reputable
banks acceptable by KenGen.

In addition to having only reputable banks, overseas suppliers
should have bids through local corresponding reputable banks
licensed and approved by the Central Bank of Kenya.
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MR 7 Confidential Business Questionnaire duly filled, signed & stamped
MR 8  |Duly filled and signed and stamped tender form

MR 9 Duly filled and signed and stamped price schedule

MRI10  |Dully filled and stamped Addendum(s)/Clarification(s) issued
must be attached (Where Applicable)

MRI11  |The Tender MUST be submitted in the required format and
serialized on each page of the bid submitted, Sec.74.1.i. of the
PPADA, 2015.

MR12  |The tender has been dully signed by the person lawfully
authorized to do so through the power of Attorney

MR13  |All documents shall be uploaded to the c-folder of the SRM
System through the link ‘Technical RFx response’. No
responses/documents shall be attached to the ‘nofes and
attachments tab as they will not be considered for evaluation.

As stated in the registration and submission process

MR14 |Manufacturer’s authorization for all equipment supplied. Provide
proof of Authorization from manufacturer by providing a
Manufacturer’s Authorization Letter

MR15  |There shall be a Mandatory site visit and Pre-Bid Meeting on 15th
December 2021 starting at 10.00 a.m. at Tana Power Station.

Attach Evidence of Site Visit or Pre-Bid Meeting attendance at
Tana Power Station (Attach copy of site visit certificate)

MR16 |Evidence of registration from the National Construction Authority
(NCA) as a fire or Mechanical Engineering contractor. NCA7 —
class: Building works

MR17  |Dully filled signed and stamped Self Declaration form that the
tenderer is not debarred in the matter of PPADA 2015

MR18  |Dully filled signed and stamped Self Declaration form that the
tenderer will not engage in any corrupt or Fraudulent Practice.
MR 19 | Duly filled signed and stamped Certificate of Independent
Tender Determination

MR 20 | Duly filled signed and stamped Declaration and Commitment to
the Code of Ethics

Bidder must comply with all the above preliminary requirements to proceed to the second stage
of technical evaluation on capacity to deliver the contract. The Technical Evaluation shall be
carried out only if the tender is determined to be responsive to the mandatory preliminary
requirements.

3 Evaluation

3.1  Technical Evaluation

In addition to the criteria listed in ITT 35.2(a) - ¢) the following factors shall apply:

No Technical Requirements Tenderer’s
response
(YES/NO)
1 As a minimum requirement, the equipment, goods and services must meet

the descriptive technical specifications as tabulated in section VI. Tenderers
are advised to strictly adhere to the outlined format in the Schedule of
Requirements and Technical Specifications when making an offer; deviations
will be deemed to be non-responsive.
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2 Documentary evidence to prove that the equipment offered comply with the
Technical Specifications must be provided. Tenderers must attach equipment
catalogue indicating the equipment they intend to supply and highlight the
relevant pictures and tabulate a clause by clause description of the items
against the specified requirements.

3 Proof that equipment manufacturer is globally re~-known, is established, and
has been supplying similar equipment for the past ten (10) years and is
committed to offer technical support, at least 3 years support and spares for
a period of at least 5 years from commissioning date. Tenderer MUST attach
at least three (3) duly signed award and completion certificates of similar
projects they have done for over the last five (5) years. Documents attached
must show the scope of the project.

4 Guarantee for supply of critical spares and their availability for 5 years after
the commissioning date.

5 Confirm equipment performance warranty period is not less than 2 (two)
years.

6 Proof that equipment manufacturer will allow factory acceptance tests (FAT)

to be witnessed and approved by KenGen representative(s) at the
manufacturing facility prior to shipment in accordance with contract
agreement following award.

7 The firm (or sub-contractor) to do the building construction works is
registered in Kenya and has a minimum of category NCA7 — class: Building
works.

Bidder must comply with all the above technical requirements to proceed to the third stage
of financial evaluation. The Financial Evaluation shall be carried out only if the tender is
determined to be responsive to the technical examination.

Tenders that fail technical evaluation will not be considered further.
3.2  Economic Evaluation
Price evaluation:

. Duly completed Price Schedule -~ All items in the price schedule must be quoted to qualify as
responsive. Tenderers must quote for ALL items indicated in Section VII to be considered
responsive; any item not quoted for in the list, the bidder is to attach or give explanation that the
items’ price/s is catered for by the rates for other items in the bills of quantities. The Tenderer
shall be deemed to have included in his prices or rates for the various items in the Price
Schedules/specifications for all costs involved in complying with all the requirements for the
proper execution of the whole of the works in the Contract.

ii. Strict adherence to the format indicated in Section VII (Price Schedule of Goods and
Services); i.e. unit price of each item includes total cost of its delivery, installation and
commissioning at Tana Power Station, Kenya.

iii. Award shall be to the lowest evaluated bidder of the combined schedules.

iv. Preferential treatment for local and citizen contractors.

In accordance to evaluation criteria, preferential treatment for local and citizen contractors shall apply in
accordance to Section 164 (c), (d) and (e) of The Public Procurement And Asset Disposal Regulations, 2020.

Shareholding of Kenyan Citizen Percentage Margin of Preference (on read out price)
Less than 20% but above 5% 6%

Less than 50% but above20% 8%

Over 50% 10%

Joint Venture with citizen contractors 10%
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The Margin of Preference shall apply for price comparison only. Thereafter the award will be based on the
lowest evaluated bidder (Price as read out)

Tenderers who qualify for this scheme shall attach CR12 forms to support their bid.

Citizen contractor means a person or a firm wholly owned and controlled by persons who are citizens of
Kenya;,

Tender sum as submitted and read out during tender opening as per the form of tender is absolute and
final and shall not be subject to correction, adjustment or amendment.

4 MARGIN OF PREFERENCE

4.1 If the TDS so specifies, the Procuring Entity will grant a margin of preference of 15% (fifteen
percent) to Tenderers offering goods manufactured, mined, extracted, grown, assembled or semi-
processed in Kenya. Goods assembled or semi-processed in Kenya shall have a local content of not
less than 40%.

4.2  The margin of preference will be applied in accordance with, and subject to, the following provisions:

a Tenderers applying for such preference on goods offered shall be asked to provide, as part
of the data for qualification, such information, including details of the goods produced in
Kenya, so as to determine whether, according to the classification established by the Procuring
Entity, a particular category of goods or group of goods qualifies for a margin of preference.

b After Tenders have been received and reviewed by the Procuring Entity, goods offered in the
responsive Tenders shall be assessed to ascertain they are manufactured, mined, extracted,
grown, assembled or semi-processed in Kenya. Responsive tenders shall be classified in to the
following groups:

i) Group A: Tenders offering goods manufactured in Kenya, for which (a) labor, raw
materials, and components from within Kenya account for more than forty (40) percent
of the Ex~Works price; and the production facility in which they will be manufactured or
assembled has been engaged in manufacturing or assembling such goods at least since the
date of Tender submission date;

i) Group B: All other Tenders offering Goods manufactured in Kenya;

iii) Group C: Tenders offering Goods manufactured outside Kenya that have been already
imported or that will be imported.

4.3  To facilitate this classification by the Procuring Entity, the tenderer shall complete whichever
version of the Price Schedule furnished in the Tendering document is appropriate, provided
however, that the completion of an incorrect version of the Price Schedule by the Tenderer shall
not result in rejection of its Tender, but merely in the Procuring Entity's reclassification of the
Tender into its appropriate Tender group.

4.4 The Tenders in each group will then be compared to determine the Tender with the lowest
evaluated cost in that group. The lowest evaluated cost Tender from each group shall then be
compared with each other and if as a result of this comparison a Tender from Group A or Group
B is the lowest, it shall be selected for the award.

4.5 If as a result of the preceding comparison, a Tender from Group C is the lowest evaluated cost, an
amount equal to or 15% of the respective tender price, including unconditional discounts and
excluding provisional sums, if any, shall be added to the evaluated price offered in each tender
from Group C. If the tender from Group C is still the lowest tender, it shall be selected for award.
If not, the lowest evaluated tender from Group A or B based on the first evaluation price shall be
selected.
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8. Qualification

Criteria Docqmentaﬁon
Required
Sub-Factor Seuideing
Redui Joint Venture (existing or intended)
equirement . .
Single Entity All members Each Partner At least one
combined Partner
1.1 Nationality Nationality in accordance with ITT 4.6. Must meet must meet Must meet N/A Form ELI 1.1
requirement requirement | requirement and 1.2, with
attachments
1.2 Conflict of Interest | No- conflicts of interests as described in ITT | Must meet must meet Must meet N/A Form of Tender
4.3 requirement requirement | requirement
1.3 PPRA Ineligibility Not having been declared ineligible by the Must meet must meet Must meet N/A Form of Tender
Gf PPRA as described in 4.5. requirement requirement | requirement
debarred/Sanctioned)
1.4 Stat'e Owned Compliance with conditions of ITT 4.8 Must meet Must meet Must meet Form ELI —1 1
Enterprise or . ¢ . ¢ . ¢ N/A and 1.2, with
Institution requiremen requirement | requiremen attachments
1.5 Ineligibility based | Not having been excluded as a result of the | Must meet must meet Must meet N/A Form of Tender
on a United Nations Kenya laws or official regulations, or by an | requirement requirement | requirement
resolution or Kenya act of compliance with UN Security Council
laws resolution, in accordance with ITT 4.9 and
Section V.
1.6 Tax Obligations for | Has produced a current tax clearance Must meet must meet Must meet N/A Attach
Kenyan Tenderers certificate or tax exemption certificate requirement requirement | requirement certificate
issued by the Kenya Revenue Authority in
accordance with ITT 4.13.
Criteria Docu_mentation
Required
Tenderer
Sub-~Factor ' Joint Venture (existing or intended)
Requirement Single Entity All members Each member At least one
combined member

Tender for Design, Supply, Installation, Training and Commissioning of a Solar Photovoltaic (PV) Panel Production Plant



Criteria Documentation
Required
Tenderer
Sub-Factor Rectd . {flilm Verll)ture (e)d;ﬁn}% or in;ended) -
equiremen ; ; members ach member t least one
Single Entity combined member
2.1 History of non~ | Non-performancelof a contract did not occur within the | Must meet | N/ A Must meet N/A Form CON - 2
performing last () years prior to the deadline for requireme requirement?
contracts application submission, based on all information on nt by itself
fully settled disputes or litigation. A fully settled dispute | or as
or litigation is one that has been resolved in accordance | member to
with the Dispute Resolution Mechanism under the past or
respective contract, and where all appeal instances existing JV
available to the Tenderer have been exhausted.
2.2 Suspension Not under suspension based on execution of a Tender Must meet | Must meet | Must meet Must meet | Form of Tender
Securing Declaration or Proposal Securing Declaration | requireme | requirement | requirement | requiremen
pursuant to ITT 4.7 and ITT 20.9 nt t
2.2 Pending Tender’s financial position and prospective long-term Must meet | N/ A Must meet N/A Form CON — 2
Litigation profitability still sound according to criteria established | requireme requirement
in 3.1 below and assuming that all pending litigation nt
will be resolved against the Tenderer
2.3 Litigation No consistent history of court/arbitral award decisions | Must meet | Must meet | Must meet N/A Form CON — 2
History against the Tenderer3since 1 January /[insert year/ requireme | requirement | requirement
nt

1 Nonperformance, as decided by the Procuring Entity, shall include all contracts where (a) nonperformance was not challenged by the contractor, including through referral to the dispute resolution mechanism under the respective contract, and (b)
contracts that were so challenged but fully settled against the contractor. Nonperformance shall not include contracts where Procuring Entitys decision was overruled by the dispute resolution mechanism. Nonperformance must be based on all
information on fully settled disputes or litigation, i.e. dispute or litigation that has been resolved in accordance with the dispute resolution mechanism under the respective contract and where all appeal instances available to the Tenderer have been
exhausted.
This requirement also applies to contracts executed by the Tenderer as JV member.
The Tenderer shall provide accurate information on the related Tender Form about any litigation or arbitration resulting from contracts completed or ongoing under its execution over the last five years. A consistent history of awards against the
Tenderer or any member of a joint venture may result in failure of the Tender.

3
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(i) the following cash-flow requirement:

and

(ii) the overall cash flow requirements for this
contract and its current commitments.

Criteria Documentation
Required
Tenderer
Sub-Factor - Joint Venture (existing or intended)
equirement Single Entity | All members E At least one
; ach member
combined member

3.1 Financial | Submission of audited balance sheets or if not | Must meet | N/ A Must meet N/A Form FIN — 3.1 with
Capabilities required by the law of the Tenderer’s Country, | requirement requirement attachments

other financial statements acceptable to the

Procuring Entity, for the last [] years to

demonstrate the current soundness of the

Tenderers financial position and its

prospective long-term profitability.
3.2 Average Minimum average annual turnover in _____ Must meet | Must meet Must meet Must meet Form FIN -3.2
Annual [insert the appropriate sector] of requirement | requirement
Turnover , calculated as total percent percent

certified payments received for contracts in ( %) of | ( %) of

progress or completed, within the last ( the the

) years requirement | requirement
3.3 Financial | The Tenderer must demonstrate access to, or Must meet | Must meet Must meet Must meet Form FIN -3.3
Resources availability of, financial resources such as requirement | requirement

liquid assets, unencumbered real assets, lines percent percent

of credit, and other financial means, other ( %) of | ( %) of

than any contractual advance payments to the the

meet: requirement | requirement
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Criteria
Tenderer .

Sub-Factor . Joint Venture (existing or intended) Documentatio

Requirement . . n Required

Single Entity | All members | Each At
. east one member
combined member

4.1 General Experience in [insert appropriate sector/ Must meet | N/ A Must N/A Form EXP-4.1
Experience under contracts in the role of confractor, requirement meet

subcontractor, or management contractor requireme

for at least the last /insert number of years/ nt

years starting 1%t January [insert year/.
4.2(a)Specific | (a)Participation as contractor, joint venture | Must meet | Must meet N/A Must meet the following Form EXP
Experience member?*, management contractor, or requirement | requirements requirements for the key activities 4.2(a)

subcontractor, in at least ) 6 listed below [list key activities and

contracts within the last ) the corresponding minimum

years, each with a value of at least requirements to be met by one

(__), that have been member otherwise state: “N/A”]

successfully and substantially’completed

and that are similar to the proposed Plant

and Installation Services.

The similarity of the contracts shall be

based on the following: [Based on Section

VII, Scope of Works, specity the minimum

key requirements in terms of physical size,

complexity, construction method,

fechnology and/or other characteristics

Indicate, if any, of this key requirement

may also be met through a specialized

subcontractor.
4.2(b) (b) For the above or other contracts Must meet | Must meet N/A Must meet the following Form EXP-
Specific executed during the period stipulated requirement | requirements requirements for key activities listed | 4.2(b)
Experience in 4.2(a) above, a minimum S 7 below [if applicable, out of the key

experience in the following key activities in the first column of this

For contracts under which the Tenderer participated as a joint venture member or sub-contractor, only the Tenderer’s share, by value, shall be considered to meet this requirement
5 Substantial completion shall be based on 80% or more plant and installation completed under the contract.
In the case of JV, the value of contracts completed by its members shall not be aggregated to determine whether the requirement of the minimum value of a single contract has been met. Instead, each contract performed by each member shall satisfy
the minimum value of a single contract as required for single entity. In determining whether the JV meets the requirement of total number of contracts, only the number of contracts completed by all members each of value equal or more than the
minimum value required shall be aggregated.
7 In the case of JV, the value of contracts completed by its members shall not be aggregated to determine whether the requirement of the minimum value of a single contract has been met. Instead, each contract performed by each member shall satisfy the
minimum value of a single contract as required for single entity. In determining whether the JV meets the requirement of total number of contracts, only the number of contracts completed by all members each of value equal or more than the minimum
value required shall be aggregated.
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Criteria
Tenderer .
Sub-Factor . Joint Venture (existing or intended) DOEIIED IS
Requirement . . n Required
Single Entity | All members | Each
X At least one member
combined member
activities: 4.2 b), list key activities (volume,
e number or rate of production as
Indicate, if any, of this key requirement applicable) and the corresponding
may also be met through a specialized minimum requirements that have fo
subconftractor. be met by one membper, otherwise
this cell should state: “N/A”.]
Note: [For Multiple lots (contracts) specify financial and experience criteria for each ot under Sub-Factors 3.1, 3.2, 4.2(a) and 4.2(b)]
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9 Personnel

The Tenderer must demonstrate that it will have the personnel for the key positions that meet the

following requirements:

T.thl Work In Similar Works
s Similar .
No. | Position . Experience
Experience (vears)
(years) Y

WIN| =

The Tenderer shall provide details of the proposed personnel and their experience records in the

relevant Forms included in Section IV, Tendering Forms.

10. Equipment

The Tenderer must demonstrate that it will have access to the key Contractor's equipment listed hereafter:

No. | Equipment Type and Characteristics

Minimum Number required

1
2
3

The Tenderer shall provide further details of proposed items of equipment using the relevant Form in

Section IV.

11. Subcontractors

Subcontractors/ manufacturers for the following major items of supply or services (‘Specialized

Subcontractors') must meet the following minimum criteria, here in listed for that item:

Item

No. Description of Item

Minimum Criteria to be met

1

2

3

Failure to comply with this requirement will result in rejection of the subcontractor.

In the case of a Tenderer who offers to supply and install major items of supply under the contract that
the Tenderer did not manufacture or otherwise produce, the Tenderer shall provide the manufacturer's
authorization, using the form provided in Section IV, showing that the Tenderer has been duly
authorized by the manufacturer or producer of the related plant and equipment or component to
supply and install that item Kenya. The Tenderer is responsible for ensuring that the manufacturer or
producer complies with the requirements of ITT 4 and 5 and meets the minimum criteria listed above

for that item.

Tender for Design, Supply, Installation, Training and Commissioning of a Solar Phofovolfaic (PV) Panel

Production Plant




SECTION IV ~ TENDERING FORMS

1.

FORM OF TENDER

INSTRUCTIONS TO TENDERERS

f)

9)

The Tenderer must prepare this Form of Tender on stationery with its letterhead clearly showing
the Tenderer's complete name and business address.

All italicized text is to help Tenderer in preparing this form.

Tenderer must complete and sign and TENDERER'S ELIGIBILITY- CONFIDENTIAL BUSINESS
QUESTIONNAIRE, CERTIFICATE OF INDEPENDENT TENDER DETERMINATION and the SELF
DECLARATION OF THE TENDERER, all attached to this Form of Tender.

The Form of Tender shall include the following Forms duly completed and signed by the Tenderer.
« Tenderer's Eligibility-Confidential Business Questionnaire
« Certificate of Independent Tender Determination

o Self-Declaration of the Tenderer

. Date of this Tender submission: /insert date (as day, month and year) of Tender submission/

« ITT No.: [/insert number of ITT process] Alternative No.: [insert identification No if this is a
Tender for an alternative/

« To: [insert complete name of Procuring Entity/

No reservations: We have examined and have no reservations to the Tendering document,
including Addenda issued in accordance with ITT 8;

Eligibility: We meet the eligibility requirements and have no conflict of interest in accordance with
ITT 4;

Tender-Securing Declaration: We have not been suspended nor declared ineligible by the
Procuring Entity based on execution of a Tender Securing Declaration or Proposal-Securing
Declaration in Kenya in accordance with ITT 4.7;

Conformity: We offer to provide design, supply and installation services in conformity with the
Tendering document of the following: /insert a brief description of the Plant, Design, Supply and
Installation Services/;

Tender Price: The total price of our Tender, excluding any discounts offered in item (f) below is:
[Insert one of the options below as appropriate/

Option1, in case of one lot: Total price is: /insert the fotal price of the Tender in words and figures,
indicating the various amounts and the respective currencies/;

Or Option 2, in case of multiple lots: (a) Total price of each lot [insert the total price of each lot in
words and figures, indicating the various amounts and the respective currencies|; and (b) Total
price of all lots (sum of all lots) [insert the fotal price of all lots in words and figures, indicating
the various amounts and the respective currencies/;

Discounts: The discounts offered and the methodology for their application are:

i) The discounts offered are: [Specify in detail each discount oftfered./

i)  The exact method of calculations to determine the net price after application of discounts is
shown below:
[Specity in detail the method that shall be used fo apply the discounts/;

Tender Validity Period: Our Tender shall be valid for the period specified in TDS 19.1 (as amended
if applicable) from the date fixed for the Tender submission deadline specified in TDS 23.1 (as
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h)

)

K)

amended if  applicable), and it shall remain binding upon us and may be accepted at any time
before the expiration of that period;

Performance Security: If our Tender is accepted; we commit to obtain a Performance Security in
accordance with the Tendering document;

One Tender Per Tenderer: We are not submitting any other Tender (s) as an individual Tenderer,
and we are not participating in any other Tender (s) as a Joint Venture member, and meet the
requirements of ITT 4.3, other than alternative Tenders submitted in accordance with ITT 13;
Suspension and Debarment: We, along with any of our subcontractors, suppliers, consultants,
manufacturers, or service providers for any part of the contract, are not subject to, and not
controlled by any entity or individual that is subject to, a temporary suspension. Further, we are
not ineligible under the Kenya laws or official regulations or pursuant to a decision of the United
Nations Security Council,

State~-owned enterprise or institution: /[select the appropriate option and delete the other]/ [We are
not a state- owned enterprise or institution]/ [We are a state-owned enterprise or institution but
meet the requirements of ITT 4.6];

Commissions, gratuities and fees: We have paid, or will pay the following commissions, gratuities,
or fees with respect to the Tendering process or execution of the Contract: [insert complete name
of each Recipient, its tull address, the reason for which each commission or gratuity was paid and
the amount and currency of each such commission or gratuity/

Name of Recipient Address Reason Amount

(If none has been paid or is fo be paid, indicate “none.”)

)

Binding Contract: We understand that this Tender, together with your written acceptance thereof
included in your Form of Acceptance, shall constitute a binding contract between us, until a
formal contract is prepared and executed;

Not Bound to Accept: We understand that you are not bound to accept the lowest evaluated cost
Tender, the Best Evaluated Tender or any other Tender that you may receive; and

Fraud and Corruption: We hereby certify that we have taken steps to ensure that no person acting
for us or on our behalf engages in any type of Fraud and Corruption.

Collusive practices: We hereby certify and confirm that the tender is genuine, non-collusive and
made with the intention of accepting the contract if awarded. To this effect we have signed the
“Certificate of Independent tender Determination” attached below.

Code of Ethical Conduct: We undertake to adhere by the Code of Ethical Conduct for Persons
Participating in Public Procurement and Asset Disposal Activities in Kenya, copy available from
www.pppra.go.ke during the procurement process and the execution of any resulting contract.

We, the Tenderer, have fully completed and signed the following Forms as part of our Tender:

() Tenderer’s Eligibility; Confidential Business Questionnaire — to establish we are not in any
conflict to interest.

(i1) Certificate of Independent Tender Determination — to declare that we completed the tender
without colluding with other tenderers.

(iii)  Self-Declaration of the Tenderer — to declare that we will, if awarded a contract, not engage

in any form of fraud and corruption.

(iv)  Declaration and commitment to the code of ethics for Persons Participating in Public
Procurement and Asset Disposal Activities in Kenya,

Further, we confirm that we have read and understood the full content and scope of fraud and
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corruption as informed in “Appendix 1~ Fraud and Corruption” attached to the Form of Tender.

Name of the Tenderer: *[insert completfe name of person signing the Tender]

Name of the person duly authorized to sign the Tender on behalf of the Tenderer: **[insert complete name of
person duly authorized fo sign the Tender|

Title of the person signing the Tender: [insert complete title of the person signing the Tender]

Signature of the person named above: [insert signature of person whose name and capacity are shown
abovel

Date signed [insert date of signingl day of [inserf month), [insert year].
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TENDERER'S ELIGIBILITY ~ CONFIDENTIAL BUSINESS QUESTIONNAIRE
Instruction to Tenderer

Tender is instructed to complete the particulars required in this Form, one form for each entity if Tender
is a JV. Tenderer is further reminded that it is an offence to give false information on this Form.

a) Tenderer’s details

ITEM DESCRIPTION

Name of the Procuring Entity

Reference Number of the Tender

Date and Time of Tender Opening

Name of the Tenderer

T[] W DN =

Full Address and Contact Details of the
Tenderer.

Country

City

Location

Building

Floor

Postal Address

Name and email of contact person.

NSAB RN =

6 | Current Trade License Registration Number and
Expiring date

7 | Name, country and full address (postal and
physical addresses, email, and felephone
number) of Registering Body/Agency

8 | Description of Nature of Business

9 | Maximum value of business which the
Tenderer handles.

10 | State if Tenders Company is listed in stock
exchange, give name and full address (postal
and physical addresses, email, and felephone
numbpber) of

state which stock exchange

General and Specific Details
b Sole Proprietor, provide the following details.

Name in full Age

Nationality Country of Origin

Citizenship

©  Partnership, provide the following details.

Names of Pariners Nationality Citizenship % Shares owned

d  Registered Company, provide the following details.
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i) Private or public Company

ii) State the nominal and issued capital of the Company: -

Nominal Kenya Shillings (Equivalent)

Issued Kenya Shillings (Equivalent)

iii) Give details of Directors as follows.

Names of Director Nationality

Citizenship

% Shares owned

€

1) Are there any person/ PErsSONS IM.......ccecevereereerieiteieteteeeeee ettt

Entity)

DISCLOSURE OF INTEREST-Interest of the Firm in the Procuring Entity.

who has/ have an interest or relationship in this firm?

YES/INO ettt eeeeeeeeeneeeeene

If yes, provide details as follows.

Names of Person Designation in the
Procuring Entity

Interest or Relationship with
Tenderer

WIN|—

ii)  Conflict of interest disclosure

Type of Conflict

Disclosure
YES OR NO

If YES provide details of the
relationship with Tenderer

Tenderer is directly or indirectly controls, is
controlled by or is under common control with
another tenderer.

Tenderer receives or has received any direct or
indirect subsidy from another tenderer.

Tenderer has the same legal representative as
another tenderer

Tender has a relationship with another
tenderer, directly or through common third
parties, that puts it in a position to influence
the tender of another tenderer, or influence the
decisions of the Procuring Entity regarding this
tendering process.

Any of the Tenderer’s affiliates participated as
a consultant in the preparation of the design or
technical specifications of the works that are
the subject of the tender.

Tenderer would be providing goods, works,
non-consulting services or consulting services
during implementation of the contract
specified in this Tender Document.
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Type of Conflict Disclosure | If YES provide details of the
YES OR NO | relationship with Tenderer

Tenderer has a close business or family
relationship with a professional staff of the
Procuring Entity who are directly or indirectly
involved in the preparation of the Tender
document or specifications of the Contract,
and/or the Tender evaluation process of such
contract.

Tenderer has a close business or family
relationship with a professional staff of the
Procuring Entity who would be involved in
the implementation or supervision of the such
Contract.

Has the conflict stemming from such
relationship stated in item 7 and 8 above been
resolved in a manner acceptable to the
Procuring Entity throughout the tendering
process and execution of the Contract.

i) Certification

On behalf of the Tenderer, I certify that the information given above is complete, current and accurate
as at the date of submission.

Full Name

Title or Designation

(Signature) (Date)
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CERTIFICATE OF INDEPENDENT TENDER DETERMINATION

I, the under signed, in submitting the accompanying Letter of Tender to the
[Name of Procuring Entity]
for: [Name and number of tender]
in response to the request for tenders made by: [Name of Tenderer] do
here by make the following statements that I certify to be true and complete in every respect:

I certify, on behalf of, [Name of Tenderer/that:

1 Thave read and I understand the contents of this Certificate;

2. Tunderstand that the Tender will be disqualified if this Certificate is found not to be true and
complete in every respect;

3. I am the authorized representative of the Tenderer with authority to sign this Certificate, and to
submit the Tender on behalf of the Tenderer;

4. For the purposes of this Certificate and the Tender, I understand that the word “competitor” shall
include any individual or organization, other than the Tenderer, whether or not affiliated with the
Tenderer, who:

a) Has been requested to submit a Tender in response to this request for tenders;

b) could potentially submit a tender in response to this request for tenders, based on their
qualifications, abilities or experience;

5 The Tenderer discloses that /check one of the following, as applicablel.

a) The Tenderer has arrived at the Tender independently from, and without consultation,
communication, agreement or arrangement with, any competitor;

b) The Tenderer has entered into consultations, communications, agreements or arrangements
with one or more competitors regarding this request for tenders, and the Tenderer discloses,
in the attached document(s), complete details thereof, including the names of the
competitors and the nature of, and reasons for, such consultations, communications,
agreements or arrangements;

6.  In particular, without limiting the generality of paragraphs (5) (a) or (5) (b) above, there has been
no consultation, communication, agreement or arrangement with any competitor regarding;:

a) prices;
b) methods, factors or formulas used to calculate prices;
C) the intention or decision to submit, or not to submit, a tender; or

d) the submission of a tender which does not meet the specifications of the request for Tenders;
except as specifically disclosed pursuant to paragraph (5) (b) above;

7. In addition, there has been no consultation, communication, agreement or arrangement with any
competitor regarding the quality, quantity, specifications or delivery particulars of the works or
services to which this request for tenders relates, except as specifically authorized by the
procuring authority or as specifically disclosed pursuant to paragraph (5) (b) above;

8  The terms of the Tender have not been, and will not be, knowingly disclosed by the Tenderer,
directly or indirectly, to any competitor, prior to the date and time of the official tender opening,
or of the awarding of the Contract, whichever comes first, unless otherwise required by law or as
specifically disclosed pursuant to paragraph (5) (b) above.

Name
Title
Date

[Name, title and signature of authorized agent of Tenderer and Date]
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SELF DECLARATION FORMS

FORM SD1
SELF DECLARATION THAT THE PERSON /TENDERER IS NOT DEBARRED IN THE MATTER OF THE
PUBLIC PROCUREMENT AND ASSET DISPOSAL ACT 2015.

, of Post Office BOX ....ooeeviiiiiiiiiiiii, being a resident of
......................................... in the Republic of .................................. dO hereby make a
statement as follows: -

1 THATI am the Company Secretary/ Chief Executive/ Managing Director/ Principal Officer/ Director

................................................... (insert name of the Company) who is a Bidder in respect of

....................... for ......ccovvvevnnenn. .. (nsert tender title/description) for .........................
(insert name of the Procuring entity) and duly authorized and competent to make this statement.

2. THAT the afore said Bidder, its Directors and subcontractors have not been debarred from
participating in procurement proceeding under Part IV of the Act.

3. THAT what is deponed to here in above is true to the best of my knowledge, information and belief.

(Title) (Signature) (Date)

Bidder's Official Stamp
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FORM SD2

SELF DECLARATION THAT THE PERSON/TENDERER WILL NOT ENGAGE IN ANY
CORRUPT OR FRAUDULENT PRACTICE.

2 .
a resident of

............................. in the Republic Of.....cccocevvirverciiviencenciesencesceennenee.. do hereby make

statement as follows: -

L.

THAT I am the Chief Executive/ Managing Director/ Principal Officer/ Director

Of et

ettt e ereeesneneennee e e s e e e e oo (IHSETE nAmMe Of the Company) who is a Bidder
respect of Tender No.
....................... for .........cevvvviinnne.... (msert fender title/description) for
.................. (inserf name of the Procuring enfity) and duly authorized and
competent to make this statement.

THAT the afore said Bidder, its servants and/ or agents/ subcontractors will not
engage in any corrupt or fraudulent practice and has not been requested to pay any
inducement to any member of the Board, Management, Staff and/or employees
and/or agents of ...l (inserf name of the Procuring entity) which is
the procuring entity.

THAT the aforesaid Bidder, its servants and/ or agents/ subcontractor shave not
offered any inducement to any member of the Board, Management, Staff and/ or
employees and/ or agents of

......................... (name of the procuring entity).

THAT the aforesaid Bidder will not engage/ has not engaged in any corrosive
practice with other bidders participating in the subject tender.

n

THAT what is deponed to here in above is true to the best of my knowledge information

and belief.

(Title) (Signature) (Date)

Bidder's Official Stamp
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FORMAT OF POWER OF ATTORNEY

Wittt (name and address of the registered office) do hereby
constitute, appoint and authorize Mr. / MIS. / MS ..ccceevvevvercveneeverceenennnnn (name and
residential address) who is presently employed with us and holding the position of
............................................. as our attorney, to do in our name and on our behalf, all
such acts, deeds and things necessary in connection with or incidental to our proposal
for the project/Z00ds/ WOrkS/SETVICES ........cceveriririeieterereseetetetesee et ees 7
including signing and submission of all documents and providing information /
responses to the Kenya Electricity Generating Company PLC, ("KenGen"), representing
us in all matters before KenGen, and generally dealing with KenGen in all matters in

connection with our Proposal for the said project/goods/works/services.

We hereby agree to ratify all acts, deeds and things lawfully done by our said attorney
pursuant to this Power of Attorney and that all acts, deeds and things done by our
aforesaid attorney shall and shall always be deemed to have been done by us

.............................................................. (Signature) (Name, Title and Address)

............................................................. (Signature) (Name, Title and Address of the
Attorney)
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QUALIFICATION FORMS

FOREIGN TENDERERS 40% RULE

Pursuant to ITT 4.10, a foreign tenderer must complete this form to demonstrate that the tender fulfils this

condition.
ITEM | Description of Work Item Describe location of | COST in Comments, if
Source K. shillings any
A Local Labor
1
2
3
4
5
B Sub contracts from Local sources
1
2
3
4
5
C Local materials
1
2
3
4
5
D Use of Local Plant and Equipment
1
2
3
4
5
E Add any other items
1
2
3
4
5
6
TOTAL COST LOCAL CONTENT XXXXX

PERCENTAGE OF CONTRACT PRICE

XXXX
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DECLARATION AND COMMITMENT TO THE CODE OF ETHICS

L ettt ettt et et e e st e et e et a e et e et e e b e et e e s te et e e bt e s te et e e beenateebeeteeaeenaeessesnsaenns (person) on
chalf of

(Name of the Business/ Company/ FITI) ...........c.ccuiiuiiiiiiiiiiiiiii i declare that

I have read and fully understood the contents of the Public Procurement & Asset Disposal Act, 2015,

Regulations and the Code of Ethics for persons participating in Public Procurement and Asset Disposal

and my responsibilities under the Code.

I do hereby commit to abide by the provisions of the Code of Ethics for persons participating in Public
Procurement and Asset Disposal.

Name of Authorized
SIZINALOTY ..ttt ettt ettt b et s bt et e bt e bt e st e b st e b e a b e bt et et e eat et e e st e ebeentebeeae

Office
AAATESS. o veereeeiereeteeteet ettt sae e aeeaesae e neas TEIEPNONE.....c.eeeeeeteteeeeteeeeeee et

(Company Seal/ Rubber Stamp where applicable)

Witness
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SCHEDULE OF RATES AND PRICES
Schedule No. 1. Plant and Mandatory Spare Parts Supplied from Abroad

Item | Description Cod Qty. Unit Price? Total
el Price?
CIP
(1) 2) (3) (1) x(3)

| TOTAL (to Schedule No. 5. Grand Summary)
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Country of Origin Declaration Form

Item | Description Code

Country

Schedule No. 2. Plant and Mandatory Spare Parts Supplied from Within Kenya

Item | Description Qty. EXW Unit Price! EXW Total Price!
() 2) (D) x(2)
TOTAL (to Schedule No. 5. Grand Summary)
Name of Tender
Signature
1 Specify currency in accordance with ITT 18
Schedule No. 3. Design Services
Item | Description Qty. | Unit Price! Total Price!
Local Currency Foreign Currency
Portion Portion
(1) 2) (optional) (1) x (2)
TOTAL (to Schedule No. 5. Grand Summary)
Name of Tenderer Signature

Schedule No. 4. Installation and Other Services

Item | Description Qty. Unit Price! Total Price!
Foreign Currency | Local Currency Foreign Local
Portion Portion
(D 2) (3) (Dx@2) | (Dx ()
TOTAL (to Schedule No. 5. Grand Summary)
Name of Tenderer Signature
1 Specify currency in accordance with ITT 18
Schedule No. 5. Grand Summary
| fem | Description | Total Price! |
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Foreign Local

Total Schedule No. 1. Plant, and Mandatory Spare Parts
Supplied from Abroad

Total Schedule No. 2. Plant, and Mandatory Spare Parts
Supplied from Within Kenya

Total Schedule No. 3. Design Services

Total Schedule No. 4. Installation and Other Services

TOTAL (to Tender Form)

Name of Tenderer Signature

1Specify currency in accordance with ITT 18. Create and use as many columns for Foreign
Currency requirement as there are foreign currencies

Schedule No. 6. Recommended Spare Parts

Item | Description Qty. | Unit Price Total Price
CIF or CIP EXW
(foreign parts) (local parts)
(1) 2) 3) (1) x (2)or
(3)
Name of Tenderer Signature
Price Adjustment

Where the Contract Period (excluding the Defects Liability Period) exceeds eighteen (18) months, it is normal
procedure that prices payable to the Contractor shall be subject to adjustment during the performance of the
Contract to reflect changes occurring in the cost of labor and material components. In such cases the
Tendering document shall include in this form a formula of the following general type, pursuant to SCC Sub-~
Clause11.2.

Where Contracts are of a shorter duration than eighteen (18) months or in cases where there is to be no Price
Adjustment, the following provision shall not be included. Instead, it shall be indicated under this form that
the prices are to remain firm and fixed for the duration of the Contract.

! Specity currency in accordance with ITT 18. Create and use as many columns for Forejgn Currency requirement as there are foreign
currencies
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Sample Price Adjustment Formula

If in accordance with GCC 11.2, prices shall be adjustable, the following method shall be used to calculate the
price adjustment:

Prices payable to the Contractor, in accordance with the Contract, shall be subject to adjustment during

performance of the Contract to reflect changes in the cost of labor and material components, in accordance with
the following formula:

PlLTOR [ (a DbQDcM)DPo

Lo Mo
P, = adjustment amount payable to the
Contractor
P, = Contract price (base price)
a = percentage of fixed element in Contract price (a=%)
b = percentage of labor component in Contract price (b=%)
c = percentage of material and equipment component in Contract price (c=%)
Lo,L, = labor indices applicable to the appropriate industry in the country of origin on the base date and the
date
For adjustment, respectively
M,,M, = material and equipment indices in the country of origin on the base date and the date for adjustment,
respectively

N.B. at+b+c= 100%.

Conditions Applicable to Price Adjustment

The Tenderer shall indicate the source of labor, source of exchange rate and materials indices and the base date
indices in its Tender.

Item Source of Indices Used Base Date Indices.

The base date shall be the date thirty (30) days prior to the Tender closing date.
The date of adjustment shall be the mid-~point of the period of manufacture or installation of component or

Plant. The following conditions shall apply:

(&) No price increase will be allowed beyond the original delivery date unless covered by an extension of time
awarded by the Procuring Entity under the terms of the Contract. No price increase will be allowed for
periods of delay for which the Contractor is responsible. The Procuring Entity will, however, be entitled to
any price decrease occurring during such periods of delay.

(b) If the currency in which the Contract price, PO, is expressed is different from the currency of the country of
origin of the labor and/or materials indices, a correction factor will be applied to avoid incorrect
adjustments of the Contract price. The correction factor shall be: Z0/Z1, where,

Z,=the number of units of currency of the origin of the indices which equal to one unit of the currency of the
Contract Price P,on the Base date, and

Z,=the number of units of currency of the origin of the indices which equal to one unit of the currency of the
Contract Price P,on the Date of Adjustment.

(c) No price adjustment shall be payable on the portion of the Contract price paid to the Contractor as an
advance payment.
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Schedule A — Essential Equipment for the Production Line

PRICE SCHEDULE FOR GOODS AND SERVICES

Ite | Description Quantity | Unity Total Price
m Price (currency)
(currency)
1 Silicon solar cell testing station (Solar Cell Tester) 1
2 | Cell dicing/laser solar cell engraving/cutting 2
station
3 | Cufting stringing strips (soldering ribbon) 1
station:
4 | Foil Cutting Station (Cutting EVA, TPT back sheet 1
and other foils):
5 | Glass preparation (cleaning) station 1
6 | Cell stringing station: 1
Solar cell aufomatic soldering station.
7 | Cell layup (cell string busing and encapsulation) 1
station:
8 | Visual Inspection Station: 1
9 | Visual Inspection and Electro-Luminance (EL) 1
testing station:
10 | Laminating station: Semi-automatic Solar PV 2
Module Laminator
11 | Cooling trimming station: 2
12 | Module framing station: 2
13 | Junction box and wiring/cabling Station: 2
14 | Final Inspection and sun-ray-simulator testing 2
station~ Solar PV Module Tester and final
electrical testing station:
15 | Cleaning and packing station Cleaning table: 2
16 | Critical Spares: 1 lot
Total
Schedule B ~ Support Tools/Equipment for the Production Line
Description Quantity Unity Price Total Price
(currency) (currency)
1 EVA and TPT Carrier: 1
2 | Ready Materials Carrier: 1
3 | Module transfer Carrier: 1
4 | Electric soldering Iron: 4
5 | Air Compressor: 2
6 | Workstation Seats 4
7 | RFID and barcoding write and read 2 sets
tool/equipment
Total

Production Plant
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Schedule C ~ Production Materials enough for making 100kW solar PV panels

Description Quantity Unity Price | Total Price
(currency) | (currency)
1 Solar Cell: 25,000 pcs
2 | Ethylene Vinyl Acetate 1,500m?
(EVA) Film:
3 | Solar Glass: 750m?
4 | Soldering ribbon: Type 1 (for busing)
length: 900m or 15Kg
Type 2 (for stringing)
length: 6,600m or
20Kg
5 | Thermo Plastic Elastomer | 750m?
(TPE) Back sheet:
6 | Module Frame: 2400m (running
metres) or 400 sets
7 | Junction Box: 410 pcs
8 | Power supply Cable: 410 pairs (Im red
and 1m black cables)
9 | Cable connector: 410 pairs (mc4 male
and female pcs)
10 | Silicone Sealant: 170kg
11 | Materials of the RFIDs and | 500 sets
barcoding tags
Total

Schedule D — Civil Construction Works and Other Engineering Services for the Solar PV Panel Production
Factory building (Building Works)

I - MOBILIZATION AND DEMOBILIZATION ACTIVITIES

ITEM DESCRIPTION

Total Price
(currency)

MOBILIZATION AND DEMOBILIZATION ACTIVITIES

1.00 Mobilization activities: This includes but not limited to

1.01 Office administration and formation of the project working teams.
Engineering and Project Management: Preparations and issue of all
drawings and documentation associated with the entire scope of supply.
Engineering support to site personnel for the implementation of all works

1.02 and logistics and resource support during the entire project.

1.03 Sourcing, hiring and administration of the various sub-contractors.

1.04 Sourcing, hiring and mobilization of the required equipment/plant, tools,
and materials for the building project works.

1.05 Sourcing, hiring and mobilization of the site security services, required
works supervision personnel and skilled /unskilled labour.

1.06 Payment of the various government licenses, work permits and approvals.

1.07 Insurance certificates for the project works, equipment and transportation,
and personnel (workmen’s compensation).

1.08 Clearing spaces and putting up of the temporary buildings/structures for
material storage and project site offices/workshops.

1.09 Provision of all necessary water, electric light and power required for use in

the works.
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1.10 Arranging and management of staff/personnel accommodation, medical
services, meals, sanitation services, and transportation to and from the
project site.

1.11 Miscellaneous expenses

2.00 Demobilization activities: This includes but not limited to

2.01 Clearing the project site of any unwanted materials and debris.

2.02 Dismantling of the temporary buildings and structures.

2.03 Restoration of the spaces/land used for the temporary structures.

2.04 Moving away from site the equipment/plant, tools and machines that are
no longer required at project site.

2.05 Miscellaneous expenses.

Sub-total to summary of building construction works

II- CIVIL ENGINEERING AND BUILDING CONSTRUCTION WORKS

Prices will be inserted against items in the tenderer's priced Bills of Quantities and Specification. Line prices
are exclusive of VAT.

The Contractor shall be deemed to have included in his prices or rates for the various items in the Bills of
Quantities or Specification for all costs involved in complying with all the requirements for the proper
execution of the whole of the works in the Contract.

ABBREVIATIONS

Throughout these Bills, units of measurement and terms are abbreviated and shall be interpreted as follows:~
CM Shall mean cubic metre

SM Shall mean square metre

LM Shall mean linear metre

MM Shall mean Millimetre

Kg. / KG Shall mean Kilogramme

No. / NO Shall mean Number

Prs. Shall mean Pairs

B.S. Shall mean the British Standard Specification Published by the British Standards Institution,
2 Park Street, London W.I., England.

Ditto Shall mean the whole of the preceding description except as qualified in the description in

which it occurs.

Sum Shall mean lump sum.
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RATE ( | MOUNT (

ITEM | DESCRIPTION UNIT | QTY ) )
CIVIL ENGINEERING WORKS
1 | SUBSTRUCTURES (PROVISIONAL)
1.10 Site preparation
Clear site off all grass, shrubs, bushes and small trees of
1.11 | girth not exceeding 600mm ;grub up their roots and SM 924
remove from site
Termidor EC' chemical anti termite treatment to top
112 surfaces of hardcore blinding executed by Insecta Limited SM 924
) or other equal and approved anti termite treatment under
a fen-year guarantee
1.20 Excavation in rock irrespective of class (soft or hard)
1.21 Bulk egcavation to reduced le\_rel, average depth not CM 924
exceeding 1.5 metres from stripped level
1.22 Excavaj:e for foundation trenches upto depths not CM 93
exceeding 1.5m
1.23 ]ijxscilvate for column bases upto depths not exceeding CM 193
1.30 Disposal of excavated material
131 Backfill and compact in 150 mm layers: selected M 136
excavated materials
1.32 Remove surplus spoil from site and deposit in permanent M 353
' spoil heaps at a site to be agreed with the Project Manager
1.40 Planking and strutting
141 Planking and strutting to sides of all excavations: keep g
. : : um 1
excavations free from all fallen materials
1.50 Disposal of water
151 Keep gxcavations free from all water by bailing or Sum I
pumping
1.60 Fillings
Murram fillings: deposited, spread; well watered levelled
1.61 | and compacted in layers not exceeding 150mm thick CM 759
under floors to level and slope as required.
1.62 | 300 mm Crushed stone hardcore: ditto SM 924
50 mm Stone dust blinding to surfaces of hardcore rolled
1.63 | smooth to receive polythene damp proofing membrane SM 924
(m/s)
1.70 Insitu mass concrete class 15 (19 mm aggregates):
) vibrated: to
1.71 | 50 mm Blinding under strip foundation SM 77
1.72 | Ditto: under Column bases SM 144
1.80 Insitu concrete class 25(20 mm aggregate): vibrated:
’ reinforced
1.81 | Strip foundations CM 16
1.82 | Column bases CM 72
1.83 | Columns CM 7
1.84 | 150 mm Floor slab and porch slab SM 924
Deformed TMT steel bars grade 60/PNS 500; cold
1.90 | worked; B.S. 4449-2005; including bends, hooks, tying
wire and spacer blocks
1.91 | 8 mm Diameter bars KG 187
1.92 | 10 mm Diameter bars KG 2960
1.93 | 12 mm Diameter bars KG 2165
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1.94 | 16 mm Diameter bars KG 4664
1.95 | 20 mm Diameter bars KG 1529
1.100 Mesh fabric reinforcement to B.S. 4483: BRC reference
’ A142 weighing 2.22 kilogrammes per square metre: in
1.101 | Floor bed: 200 mm laps SM 1133
1.110 | Fair faced marine plywood formwork: to
1.111 | Vertical sides: foundations SM 52
1.112 | Vertical sides: Column Bases SM 144
1.113 | Vertical sides: Columns SM 76
1114 Edges .of floor/porch slab: over 75 but not exceeding 150 LM 128
mm high
Chisel dressed natural stone ; bedded and jointed in
1.120 | cement and sand (1:4) mortar; reinforced with 25 x 3 mm
hick hoop iron strips at alternate courses to: ~
1.121 | 200 mm Thick walls SM 128
1.130 | Damp proofing Membrane
1000 gauge polythene sheet damp proof membrane: to
1.131 | floors: with 300mm side and end laps measured net with | SM 1133
no allowance for overlaps
1.140 | Plinth
1141 12 mm Woodfloated cement and sand (1:4) render: on SM 50
concrete or stonework
1142 Prepare and apply three coats bituminous paint on SM 50
rendered plinth
600 x 600 x 50 mm Thick paving slabs: smooth finished:
1.143 pointed and jointed in_ cement and s_and(l :4) mortar: SM 158
' bedded on and including 50 mm thick compacted
murram bed
TOTAL for Substructures CARRIED TO SUMMARY
2 | REINFORCED CONCRETE SUPERSTRUCTURE
2.10 Insitu concrete class 25 (20 mm aggregate): vibrated:
) reinforced
2.11 | Beams CM 52
2.12 | Columns CM 18
2.13 | 175mm Thick suspended floor slabs and canopy slabs SM 871
Deformed TMT steel bars grade 60/PNS 500 ; cold
2.20 worked; B.S. 4449-2005; including bends, hooks, tying
wire and spacer blocks
2.21 | 8 mm Diameter bars KG 3238
2.22 | 10 mm Diameter bars KG 5682
2.23 | 12 mm Diameter bars KG 6147
2.24 | 16 mm Diameter bars KG 1109
2.25 | 20 mm Diameter bars KG 5199
2.26 | 25 mm Diameter bars KG 6643
2.30 Fair faced steel / marine plywood formwork: {o
Vertical sides: Columns to a height not exceeding
2.31 4000mm high SM 201
2.32 | Ditto: Sides and soffits of beams SM 412
2.33 | Ditto: Soffits of suspended floor and canopy slabs SM 871
234 Edges of flqor/ canopy slabs: over 150 but not exceeding LM 128
225 mm high
2.40 Expansion Joint (Provisional)
25mm Thick; fibrous, compressible, flexible board, such
2.41 | as "Flexcell' or “Fibre Expansion Joint' or equal and SM 82

approved material
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2.42 | 25 x 50mm Mastic joint sealant LM 29
TOTAL for Superstructure CARRIED TO SUMMARY
3 | STAIRCASES
3.10 Insitu premix concrete: class 25 (20 mm aggregate):
’ vibrated: reinforced
3.11 | Staircases CM 2
3.12 | 150 mm Thick suspended landing SM 5
Deformed steel bars grade 60/PNS 415; cold worked; B.S.
3.20 4461 including bends, hooks, tying wire and spacer
blocks
3.21 | 12 mm Diameter bars KG 260
3.22 | 8 mm Diameter bars KG 146
3.30 Steel / sawn Softwood Formwork: to
331 Sloping soffits of staircases: upto 4000mm high above SM 10
floor level
3.32 | Vertical risers: over 75 but not exceeding 150 mm wide LM 13
3.34 Sides: slopi‘ng staircase strings 350 mm wide (extreme): LM -
cut to profile
335 ?loffits: suspended landings : upto 3000mm high above SM 5
oor level
3.50 40 mm Thick Cement and sand (1:4) screeded beds on
) concrete: fo
3.51 | Landings: finished to requirements SM 5
3.52 | Ditto: 300 mm wide treads: ditto LM 13
3.53 | Ditto: 150 mm risers: ditto LM 13
3.60 12 mm Thick lime plaster: steel trowelled: on concrete or
) blockwork: to
3.61 | Horizontal soffits: landings SM 5
3.62 | Slopping soffits: staircases SM 10
3.63 | Sides: sloping staircase strings SM 7
Prepare and apply one undercoat and three finishing coats
3.70 of premium grade silk vinyl emulsion paint as supplied by
crown paints: on plastered surfaces: to:
3.71 | Soffits: landings SM 5
3.72 | Ditto: slopping staircases SM 10
3.73 | Sides: slopping staircase strings SM 7
4 | WALLS
4.10 EXTERNAL WALLS
Natural Quarry stone; bedded and jointed in cement and
sand (1:4) mortar; reinforced with 25 x 3 mm hick hoop
iron strips at alternate courses to: ~
4.11 | 200 mm Thick machine cut walls SM 224
4.20 INTERNAL WALLS
Natural Quarry stone; bedded and jointed in cement and
sand (1:4) mortar; reinforced with 25 x 3 mm hick hoop
iron strips at alternate courses to: ~
4.21 | 200 mm Thick Machine cut Walls SM 80
Damp -~ proof course: bituminous felt: bedded in cement
and sand (1:3) mortar: 300 mm laps
4.24 | Horizontal: 200 mm wide IM 128
TOTAL for Stairs and Walling CARRIED TO SUMMARY
5.00 | WINDOWS
5.10 Supply, assemble and fix; Powder coated aluminium
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windows to RAL 8014; 50 x 45 x 1.8mm Thick frames
and rails: with and including 6mm Thick bronze tinted
glass or equal and approved glass ;butterfly fixed with and
including 15 x 20mm aluminium fixing beads and
approved rubber gaskets or structural silicone where
applicable: plugged / screwed to concrete or blockwork:
with and including heavy duty hinges, handles, fastenings
and stays, lugs,scissors arms and any other ironmongery
or fixing accessories required: all as per Architectural
schedules: oiling : with and including permanent vents
louvres at all top sections of frames with mosquito gauze

5.11

Window W1 overall size 4500 x 2000 mm high

NO

5.11

Window W2 overall size 2000 x 1000 mm high

NO

5.20

Precast concrete units class 20 (19 mm aggregates):
vibrated:

5.21

265 x 75 mm Thick weathered and throated window cill:
fairfaced on exposed surfaces: bedded jointed and pointed
in cement and sand (1:4) mortar

LM

90

5.30

Venetian blinds

5.31

Supply and install Vertical Blinds made of glass fibre
fabrics in width not less than 100mm. Minimum
overlapping of 20mm in fabric. Top aluminium anodized
rail of 1.4 mm thickness. 40mm wide channel with front
lamination of same fabric. Runners having stainless steel
hooks with built-in shock spring and self aligning slip
clutch. End control box composed of double gear system.
Botton weight fully plastic covered linked with plastic
bead chain. Approved colour and pattern as per the
Project Manager.

SM

170

6.00

DOORS

6.10

Steel Entrance Doors

Supply, assemble and fix the following purpose made mild
steel doors constructed from 20 x 20 x 3 mm SHS frame
and3mm steel panel sections obtained from an approved
manufacturer and primed with red oxide primer before
delivery; complete with all necessary ironmongery
including building lugs to jambs, plugging and screwing
head and all to stonework and bedding frames in
waterproof cement mortar and pointing in approved
mastic externally, oiling easing and adjusting to: with
and including 6mm Thick Obscure glass where applicable
to architectural details.

6.11

Double leaf door overall size 2000 x 3000mm high.

NO

6.20

Prepare and apply one undercoat and three finishing coats
of crown premium grade gloss oil paint

6.21

Steel door surfaces

SM

20

6.30

Flush Door

50 mm Thick Solid cored flush doors to B.S. 459 part 2:
mahogany veneered both sides: hardwood lipped edges:

6.31

Single leaf door overall size 900 x 2100mm high

NO

6.40

Wide and Sliding type Steel Entrance Door

Supply, assemble and fix the following purpose made mild
steel doors constructed from 20 x 20 x 3 mm SHS frame
and3mm steel panel sections obtained from an approved
manufacturer and primed with red oxide primer before
delivery; complete with all necessary ironmongery
including building lugs to jambs, plugging and screwing
head and all to stonework and bedding frames in
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waterproof cement mortar and pointing in approved
mastic externally, oiling easing and adjusting to: with
and including 6mm Thick Obscure glass where applicable
to architectural details.

Double ended sliding door overall size5000 x 3500mm

641 | oo, NO 1
TOTAL for Windows and Doors CARRIED TO SUMMARY
7.00 FLOOR FINISHES
7.10 Cement and sand (1:4) screeded beds: on concrete: to
7.11 | 40 mm Thick floors: finished to workshop requirements SM 820
8.00 WALL FINISHES
8.10 EXTERNAL WALL FINISH
15 mm Thick cement sand (1:3) render: wood floated: on
concrete or blockwork: to
8.11 | Beams surfaces SM 48
8.12 | Ditto: Column surfaces SM 27
8.13 | Ditto: Wall surfaces SM 210
8.20 INTERNAL WALL FINISHES
12 mm Thick lime plaster: steel trowelled: on concrete or
blockwork: to
8.21 | Walls SM 350
8.22 | Ditto: Beams SM 290
8.23 | Ditto: Column surfaces SM 151
Supply and fix 200 x 900 x 10mm Thick porcelain wall
tiles as supplied by M/s Saj Ceramics or equal and
approved : on screeded beds(m/s); bedded and jointed in
waterproof cement grout: to
8.24 | Walls SM 140
Prepare and apply one undercoat and three finishing coats
of premium grade silk vinyl emulsion paint: on plaster: to
8.25 | Walls SM 210
8.26 | Beams surfaces internally SM 290
8.27 | Ditto: Column surfaces SM 151
9.00 CEILING FINISHES
9.20 12 mm Thick cement: sand: lime plaster: steel trowelled:
) on concrete : o
9.21 | Horizontal soffits of suspended slabs SM 800
9.30 Prepare and apply three coats of premium grade silk vinyl
' emulsion paint or other equal and approved paint; on
9.32 Plastered horizontal soffits of suspended slabs SM 800
TOTAL for Finishes CARRIED TO SUMMARY
10.00 | FIITTINGS & FIXTURES
11.10 Supply and fix the following joinery fittings: fix to
' concrete and masonry
Low level kitchen worktop including worktop size
8400mm x 600 x 900mm high; L-shaped: made of
masonry walls on both ends, Granite worktops laid on top
1111 of_blockbqard andZS X 25 X Z mm mild steel supports; NO 2
’ with and including all shelvings and doors to
architectural details and made from laminated MDF
panels; complete with all ironmongery and fixing
accessories.
11.12 | Ditto: Wash hand basin top size 2800 x 600 x 900 mm NO 4
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high

11.13

Ditto: Pedestals size 1200 x 600 x 1200 mm high

NO

12.00

ELECTRICAL, MECHANICAL and Other ENGINEERING
SERVICES

12.10

Electrical Engineering Service Installations

Allow Civil work in connection to electrical services Cut
and/or chase and make good thereafter for electrical
installations including associated switches and concealed
conduits therewith: Install all electrical power distribution
boards, lighting and power socket wiring and
communication cablings.

Sum

12.20

Mechanical Engineering Service Installations

Allow civil engineering works in connection to
mechanical Engineering services: cut and/or leave and
make good thereafter for sanitary fittings, equipments and
pipe work therein: concealed type plumbing and ducting.
Install all the required mechanical engineering services
for the building.

Sum

12.30

Flat Roof Finishes

12.31

Build a flat roofed enclosure for the staircase landing onto
the flat roof. Provide for the 1000mm high
columns/pillars on the roof and the walling materials.

Sum

12.32

Prepare the flat concrete roof withstand all weather
conditions and proper drainage of rainwater.

sum

12.40

Water and Sewage Systems

12.41

Prepare and connect piped water systems for the building.
Dig and construct the sewage system as approved by the
Project Manager. The sewage system should be large
enough to cater for twenty

(20) persons within the building.

Sum

13.00

BALUSTRADING

13.10

First quality Stainless steel ( Grade 316) in tubes, sections
and plates: with and including welding and or bolting to
members; polished: or equal and approved as desribed
in50mm Diameter x 2Zmm thick Handrail bolted to newel
posts. 50 mm Diameter handrail: fixed to wall at 600mm
centres with12 mm diameter x 150 mm long brackets:

13.11

For Staircase

Sum

13.20

Galvanized steel tubes, sections and plates: with and
including welding and or bolting to members; painted: or
equal and approved for Handrail bolted to newel posts.

13.21

For the flat roof caging (handrail mesh)

Sum

TOTAL for Fittings and Other Engineering services
CARRIED TO SUMMARY
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SUMMARY OF BUILDING CONSTRUCTION WORKS (for Schedule D)

ITEM DESCRIPTION

AMOUNT

1 MOBILIZATION AND DEMOBALIZATION

SUBSTRUCTURES

REINFORCED CONCRETE SUPERSTRUCTURE

STAIRCASES AND WALLING

WINDOWS AND DOORS

FINISHES

N (S |G (A~ W IN

FITTINGS AND OTHER ENGINEERING SERVICES

SUB-TOTAL CARRIED TO MAIN SUMMARY

Schedule E — Plant Commissioning and Training Services

Description Qua | Unity Price
ntity | (currency)

Total Price
(currency)

1 | Plant Commissioning and commissioning | 1
report

2 | Laptop computers each loaded with the 2
relevant software for operating each of
the computer operated solar pv panel
production equipment

3 | Off-site training: Training of Eight (8) 1
KenGen employees at equipment
manufacturers’ workshop/factory and
witnessing Factory Acceptance Tests (FAT)

4 | On-site Training: Training of fifteen (15) | 1
KenGen employees at site (KenGen
premises) on operations and maintenance
of the newly set solar pv panel production
factory.

5 | As-built drawings and documents of the 1
solar pv panel production plant
equipment and their layout. (fwo soft
copies and three bound hard copies)

Total
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Total price of the bid (Totals from price schedules A, B, C, D and E above)

Item Description

Total Price (currency)

1 Schedule A — Essential Equipment for the Production
Line

2 | Schedule B - Support Tools/Equipment for the
Production Line

3 | Schedule C - Production Materials enough for
making 100kW solar PV panels

4 | Schedule D Civil Construction Works and
Engineering services for the Factory Building

(Building works)
5 | Schedule E — Plant Commissioning and Training
Services
Sub-Total
All applicable taxes
Total Price
Country of Origin:

Currency of Tender:
Delivery Period:

Warranty duration:

TENDERER’S NAME:

TENDERER’S SIGNATURE & STAMP:
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TECHNICAL PROPOSAL

- Site Organization

- Method Statement

- Mobilization Schedule

- Construction Schedule

- Plant

- Contractor's Equipment

- Personnel

- Proposed Subcontractors for Major Items of Plant and Installation Services

- Others
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SITE ORGANIZATION
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METHOD STATEMENT
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MOBILIZATION SCHEDULE
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CONSTRUCTION SCHEDULE
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Contractor's Equipment Form
EQU

The Tenderer shall provide adequate information to demonstrate clearly that it has the capability to
meet the requirements for the key Contractor's equipment listed in Section III, Evaluation and
Qualification Criteria. A separate Form shall be prepared for each item of equipment listed, or for
alternative equipment proposed by the Tenderer.

Item of equipment

Equipment | Name of manufacturer Model and power rating
information

Capacity Year of manufacture
Current Current location
status

Details of current commitments

Source Indicate source of the equipment
O Owned [ORented O Leased O Specially manufactured

Omit the following information for equipment owned by the Tenderer.

Owner Name of owner
Address of owner

Telephone Contact name and title

Fax Telex

Agreements | Details of rental / lease / manufacture agreements specific to the project

Functional Guarantees

The Tenderer shall copy in the left column of the table below, the identification of each functional
guarantee required in the Specification and stated by the Procuring Entity in para.1.2 (c) of Section III,
Evaluation and Qualification Criteria, and in the right column, provide the corresponding value for
each functional guarantee of the proposed plant and equipment.

Required Functional Value of Functional Guarantee of the Proposed Plant and Equipment
Guarantee

1.

2.

3.
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Personnel
Form PER -1~ Proposed Personnel

Tenderers should provide the names of suitably qualified personnel to meet the specified requirements
stated in Section III. The data on their experience should be supplied using the Form below for each
candidate.

1. Title of position*

Name

2. Title of position*

Name

3. Title of position*

Name

4. Title of position*

Name

*As listed in Section III.

Form PER-2

Resume of Proposed Personnel

Name of Tenderer

Position

Personnel Name Date of birth
information

Professional qualifications

Present employment | Name of Procuring Entity

Address of Procuring Entity

Telephone Contact (manager / personnel
officer)

Fax E-mail

Job title Years with present Procuring Entity
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Summarize professional experience over the last 20 years, in reverse chronological order. Indicate
particular technical and managerial experience relevant to the project.

From To Company / Project / Position / Relevant technical and management
experience

Proposed Subcontractors for Major Items of Plant and Installation Services

A list of major items of Plant and Installation Services is provided below.

The following Subcontractors and/or manufacturers are proposed for carrying out the item of the facilities

indicated. Tenderers are free to propose more than one for each item

Maijor Items of Plant and Proposed Subcontractors/Manufacturers | Nationality
Installation Services

Others ~ Time Schedule

(to be used by Tenderer when alternative Time for Completion is invited in ITT 13.2)
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Tenderers Qualification without prequalification

To establish its qualifications to perform the contract in accordance with Section III, Evaluation and Qualification
Criteria the Tenderer shall provide the information requested in the corresponding Information Sheets included
here under.
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Form ELI 1.1
Tenderer Information Sheet

Date:

ITT No.:

1. Tenderer’s Legal Name

2. In case of JV, legal name of each party:

3. Tenderer’s actual or intended Country of Registration:

4. Tenderer’s Year of Registration:

5. Tenderer’s Legal Address in Country of Registration:

6. Tenderer’s Authorized Representative Information
Name:
Address:
Telephone/Fax numbers:
Email Address:

7. Attached are copies of original documents of:

Articles of Incorporation or Registration of firm named in 1, above, in accordance with ITT 4.1 and ITT
4.4. In case of JV, Form of intent to form JV including a draft agreement, or JV agreement, in accordance
with ITT 4.1 and ITT 11.2.

In case of state~-owned enterprise or institution from Kenya, documents establishing legal and financial
autonomy and compliance with the principles of commercial law, and is not under the supervision of the
Procuring Entity in accordance with ITT 4.6.

Please note that a written authorization needs to be attached to this sheet as required
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Form ELI 1.2
Party to JV Information Sheet

Date:

ITT No.:

1. Tenderer’s Legal Name:

2. JV’s Party legal name:

3. JV’s Party Country of Registration:

4. JV’s Party Year of Registration:

5. JV’s Party Legal Address in Country of Registration:

6. JV’s Party Authorized Representative Information
Name:

Address:

Telephone/Fax numbers:

Email Address:

7. Attached are copies of original documents of:

Articles of Incorporation or Registration of firm named in 1, above, in accordance with ITT 4.1 and
ITT 4.4.

In case of state~-owned enterprise or institution from Kenya, documents establishing legal and
financial autonomy and compliance with the principles of commercial law and is not under the
supervision of the Procuring Entity, in accordance with ITT 4.6.

Tender for Design, Supply, Installation, Training and Commissioning of a Solar Photovoltaic (PV) Panel
Production Plant

77



Form CON — 2
Historical Contract Non~Performance

Tenderer's Legal Name:

Date:
JV Member Legal Name:
ITT No.:

Non-Performed Contracts in accordance with Section III, Evaluation and Qualification Criteria

O  Contract non-performance did not occur since 1% January /insert year/ specified in Section III,
Evaluation and Qualification Criteria, Sub-Factor 2.1.

O Contract(s) not performed since 1% January /insert year/ specified in Section III, Evaluation
and Qualification Criteria, requirement 2.1

Year Non- Contract Identification Total Contract
performed Amount (current
portion of value, currency,
contract exchange rate and

K Shilling
equivalent)

[insert  |[inserf amount Contract Identification: /indicate complete contract  |[insert amount]
vear]| and percentage/name/ number, and any other identification]

Name of Procuring Entity: /insert fill name/

Address of Procuring Entity: /insert City/
street/building/floor number/room
number/country]/

Reason(s) for nonperformance: /indicate main
reason(s)/

Pending Litigation, in accordance with Section III, Evaluation and Qualification Criteria

O  No pending litigation in accordance with Section III, Evaluation and Qualification Criteria,
Sub-Factor 2.3.

L0 Pending litigation in accordance with Section III, Evaluation and Qualification Criteria, Sub-
Factor 2.3 as indicated below.

Year of | Amount in Contract Identification Total Contract Amount
dispute | dispute (currency), K Shilling
(currency) Equivalent (exchange
rate)

Contract Identification:
Name of Procuring Entity:

Address of Procuring Entity:

Matter in dispute:
Party who initiated the dispute:

Status of dispute:
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Year of
dispute

Amount in
dispute
(currency)

Contract Identification

Total Contract Amount
(currency), K Shilling
Equivalent (exchange
rate)

Contract Identification:

Name of Procuring Entity:
Address of Procuring Entity:
Matter in dispute:

Party who initiated the dispute:
Status of dispute:

Litigation History in accordance with Section III, Evaluation and Qualification Criteria

O  No Litigation History in accordance with Section III, Evaluation and Qualification Criteria,
Sub-Factor 2.4.
00  Litigation History in accordance with Section III, Evaluation and Qualification Criteria, Sub-
Factor 2.4 as indicated below.

[insert
year]

[inserf
percentagel

Contract Identification: [indicate
complete contract name, number, and
any other identification]

Name of Procuring Entity: /insert full
name/

Address of Procuring Entity: [inserf
City/ street/building/floor
number/room number/country/
Matter in dispute: [/indicate main
issues in dispute/

Party who initiated the dispute:
[indicate “Procuring Entity” or
“Contractor”|

Reason(s) for Litigation and award
decision [indicate main reason(s)/

[insert amount]
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Form CCC
Current Contract Commitments / Works in Progress
Tenderers and each member to a JV should provide information on their current commitments on all contracts

that have been awarded, or for which a Form of intent or acceptance has been received, or for contracts
approaching completion, but for which an unqualified, full completion certificate has yet to be issued.

Name of contract | Procuring Value of outstanding | Estimated Average monthly invoicing
Entity, contact | work (current K completion date |over last six months
address/tel Shilling equivalent) (K Shilling /month)

efc.
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Form FIN - 3.1

Financial Situation

Historical Financial Performance

Tenderer’s Legal Name: Date:
JV Member Legal Name: ITT No.:
To be completed by the Tenderer and, if JV, by each member
Financial Historic information for previous () years
information in (KShilling equivalent in 000s)
KShilling equivalent
Year 1 |Year2 | Year3 | Year... Year n Avg. Avg.

Ratio

Information from Balance Sheet

Total Assets (TA)

Total Liabilities (TL)

Net Worth (NW)

Current Assets (CA)

Current Liabilities
(CL)

Information from Income Statement

Total Revenue (TR)

Profits Before Taxes

(PBT)

Attached are copies of financial statements (balance sheets, including all related notes, and income
statements) for the years required above complying with the following conditions:

a)  Must reflect the financial situation of the Tenderer or member to a JV, and not sister or parent

companies.

b)  Historic financial statements must be audited by a certified accountant.

c)  Historic financial statements must be complete, including all notes to the financial statements.

d)  Historic financial statements must correspond to accounting periods already completed and
audited (no statements for partial periods shall be requested or accepted).
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Form FIN ~ 3.2

Average Annual Turnover

Tenderer's Legal Name: Date:
JV Member Legal Name: ITT No.:
Annual turnover data
Year Amount and Currency KSHILLING equivalent
*Average
Annual
Turnover

*Average annual turnover calculated as total certified payments received for work in progress or
completed, divided by the number of years specified in Section III, Evaluation Criteria, Sub-~Factor 2.3.2.

Form FIN3.3
Financial Resources

Specify proposed sources of financing, such as liquid assets, unencumbered real assets, lines of credit,
and other financial means, net of current commitments, available to meet the total cash flow demands
of the subject contractor contracts as indicated in Section III, Evaluation and Qualification Criteria.

Source of financing Amount (KShilling equivalent)

1.

2.
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Form EXP 4.1

General Experience

Tenderer's Legal Name:

JV Member Legal Name:

ITT No.:

Date:
i}gyﬁﬁg 1 Ending Month . Contract Identification Role of
Year / Year Years Tenderer

Contract name:

Brief Description of the Works performed by the
Tenderer:

Name of Procuring Entity:

Address:

Contract name:

Brief Description of the Works performed by the
Tenderer:

Name of Procuring Entity:

Address:

Contract name:

Brief Description of the Works performed by the
Tenderer:

Name of Procuring Entity:

Address:

Contract name:

Brief Description of the Works performed by the
Tenderer:

Name of Procuring Entity:

Address:

Contract name:

Brief Description of the Works performed by the
Tenderer:

Name of Procuring Entity:

Address:

Contract name:

Brief Description of the Works performed by the
Tenderer:

Name of Procuring Entity:

Address:

*“List calendar year for years with contracts with at least nine (9) months activity per year starting with the
earliest year
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Form EXP —-4.2(a)

Specific Experience

Tenderer's Legal Name:

JV Member Legal Name:

Similar Contract No. __ [insert specific number] of
[total number of contracts] ____ required

Description of the similarity in accordance with Sub-
Factor 4.2a) of Section III:

Information

Amount

Physical size

Complexity

Methods/Technology

Physical Production Rate

Form EXP —4.2(b)
Specific Experience in Key Activities
Tenderer’s Legal Name: Date:

JV Member Legal Name: ITT No.:
Subcontractor’s Legal Name:

Information

Contract Identification

Award date
Completion date

Role in Contract N 0 [JSubcontracto
Contractor Management r
Contractor

Total contract amount KSHILLING____

If member in a JV or subcontractor,
specify participation of total contract % KSHILLING
amount o

Procuring Entity’s Name:
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Information

Address:

Telephone/fax number:
E-mail:
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FORM OF TENDER SECURITY-[Option 1-Demand Bank Guarantee]

Beneficiary:

Request forTenders No:

Date:

TENDER GUARANTEE No.:

Guarantor:

1. We have been informed that (here inafter called "the Applicant") has
submitted or will submit to the Beneficiary its Tender (here inafter called" the Tender") for the
execution of under Request for Tenders No.

(“the ITT”).
2. Furthermore, we understand that, according to the Beneficiary's conditions, Tenders must be

(a)

b)

supported by a Tender guarantee.

At the request of the Applicant, we, as Guarantor, hereby irrevocably undertake to pay the
Beneficiary any sum or sums not exceeding in total an amount of _( ) upon receipt by us of
the Beneficiary's complying demand, supported by the Beneficiary's statement, whether in the
demand itself or a separate signed document accompanying or identifying the demand, stating that
either the Applicant:

has withdrawn its Tender during the period of Tender validity set forth in the Applicant's Letter of
Tender (“the Tender Validity Period”), or any extension thereto provided by the Applicant; or

having been notified of the acceptance of its Tender by the Beneficiary during the Tender Validity
Period or any extension there to provided by the Applicant, (i) has failed to execute the contract
agreement, or (ii) has failed to furnish the Performance.

This guarantee will expire: (a) if the Applicant is the successful Tenderer, upon our receipt of copies
of the contract agreement signed by the Applicant and the Performance Security and, or (b) if the
Applicant is not the successful Tenderer, upon the earlier of (i) our receipt of a copy of the
Beneficiary's notification to the Applicant of the results of the Tendering process; or (ii) thirty days
after the end of the Tender Validity Period.

Consequently, any demand for payment under this guarantee must be received by us at the office
indicated above onor before that date.

[signature(s)]

Note: All italicized fext is for use in preparing this form and shall be deleted from the final product.
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FORMAT OF TENDER SECURITY [Option 2-Insurance Guarantee]

TENDER GUARANTEE No.:

1 Whereas ............ [Name of the tenderer/ (hereinafter called “the tenderer”) has submitted its
tender dated ......... [ Date of submission of tender/ for the ............... [Name and/or description of
the tender/ (hereinafter called “the Tender”) for the execution of under Request for
Tenders No. (“the ITT”).

2, KNOW ALL PEOPLE by these presents that WE ..................... of .oooiii. [Name of Insurance
Company| having our registered office at ............... (hereinafter called “the Guarantor”), are
bound unto ................. [Name of Procuring Fntity] (hereinafter called “the  Procuring Entity”)
inthe sumof ..................... (Currency and guarantee amount) for which payment well and truly

to be made to the said Procuring Entity, the Guarantor binds itself, its successors and assigns, jointly
and severally, firmly by these presents.

Sealed with the Common Seal of the said Guarantor this ___day of 20 __

3 NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION is such that if the Applicant:

a) has withdrawn its Tender during the period of Tender validity set forth in the
Principal's Letter of Tender (“the Tender Validity Period”), or any extension thereto
provided by the Principal; or

b) having been notified of the acceptance of its Tender by the Procuring Entity during the
Tender Validity Period or any extension thereto provided by the Principal; (i) failed to
execute the Contract agreement; or (i) has failed to furnish the Performance Security,
in accordance with the Instructions to tenderers (“ITT”) of the Procuring Entity's
Tendering document.

then the guarantee undertakes to immediately pay to the Procuring Entity up to the above
amount upon receipt of the Procuring Entity's first written demand, without the Procuring
Entity having to substantiate its demand, provided that in its demand the Procuring Entity
shall state that the demand arises from the occurrence of any of the above events, specifying
which event(s) has occurred.

4, This guarantee will expire: (a) if the Applicant is the successful Tenderer, upon our receipt
of copies of the contract agreement signed by the Applicant and the Performance Security
and, or (b) if the Applicant is not the successful Tenderer, upon the ecarlier of (i) our
receipt of a copy of the Beneficiary's notification to the Applicant of the results of the
Tendering process; or (ii)twenty-eight days after the end of the Tender Validity Period.

5. Consequently, any demand for payment under this guarantee must be received by us at the
office indicated above on or before that date.

[Date ] [Signature of the Guarantor/

[Witness] [Seal]
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Note: All italicized fext is for use in preparing this form and shall be deleted from the final product.
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TENDER-SECURING DECLARATION FORM {r 46 and 155(2)}

[The Bidder shall complete this Form in accordance with the instructions

indicated] Date: [insert date (as day, month and year) of Tender
Submission] Tender No.: [insert number of fendering process/
To: [insert complete name of

FPurchaser/1/We, the under signed, declare that:

1 I/We understand that, according to your conditions, bids must be supported by a Tender-Securing
Declaration.

2 I/We accept that I/ we will automatically be suspended from being eligible for tendering in any
contract with the Purchaser for the period of time of [insert number of months or years| starting
on [insert date], if we are in breach of our obligation (s) under the bid conditions, because we—(a)
have withdrawn our tender during the period of tender validity specified by us in the Tendering
Data Sheet; or (b) having been notified of the acceptance of our Bid by the Purchaser during the
period of bid validity, (i) fail or refuse to execute the Contract, if required, or (ii) fail or refuse to
furnish the Performance Security, in accordance with the instructions to tenders.

3 I/ We understand that this Tender Securing Declaration shall expire if we are not the successful
Tenderer (s), upon the earlier of:
a)  Our receipt of a copy of your notification of the name of the successful Tenderer; or
b)  Thirty days after the expiration of our Tender.

4 I/ We understand that if [ am/ we are/ in a Joint Venture, the Tender Securing Declaration must
be in the name of the Joint Venture that submits the bid, and the Joint Venture has not been legally

constituted at the time of bidding, the Tender Securing Declaration shall be in the names of all
future partners as named in the letter of intent.

................................................................................................ Name

Duly authorized to sign the bid for and on behalf of: ...........ccocooveviiiininiinniieens [insert complete name of
Tenderer]

Dated ON..ceuieierieieeeeececeee e dAY Of e [Insert date of
signing/

Seal or stamp
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SITE VISIT CERTIFICATE
This is to certify that (IN BLOCK LETTERS)

Being the authorized representative of (IN BLOCK LETTERS)

M/S [ Firm/Company/

Official Tel No

Official Email:

Participated in the site visit for:

KGN-SID-05-2021~-TENDER FOR DESIGN, SUPPLY, INSTALLATION, TRAINING AND COMMISSIONING OF
A SOLAR PHOTOVOLTAIC (PV) PANEL PRODUCTION PLANT”

Held on DATE.....ccovvieiei..

______________________________________________________________________________________________________________________________________________________ (Designation)
NOTE:

1. This form is to be completed at the time of the organized site visit.

2. Bidder to bring along with him duly filled site visit certificate during the site visit.
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MANUFACTURER'S AUTHORIZATION FORM

Date:

ITT No.:

To:

WHEREAS

We , who are official manufacturers of , having factories at
, do hereby authorize to submit a Tender the purpose of

which is to provide the following goods, manufactured by us , and to subsequently negotiate

and sign the Contract.

We hereby extend our full guarantee and warranty in accordance with Clause 27 of the General
Conditions, with respect to the goods offered by the above firm.

Signed:

Name:

Title:

Duly authorized to sign this Authorization on behalf of:

Dated on day of )
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PART 2 - PROCURING ENTITY'S
REQUIREMENTS
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SCOPE OF SUPPLY OF PLANT AND INSTALLATION SERVICES BY THE CONTRACTOR

GENERAL DESCRIPTION OF REQUIREMENTS
Introduction

Kenya Electricity Generating Company PLC (KenGen) is a public limited liability company with 70%
shareholding by the Government of the Republic of Kenya. It is the leading electric power generation
company in Kenya, producing about 70% of the electricity used in the country.

Over the years KenGen has invested heavily in generation of electricity using an array of different
renewable energy sources apart from solar energy. It is in this line that KenGen invites bids from eligible
firms and entities to design, supply, install, train KenGen employees and commission a silicon based solar
photovoltaic (PV) panel production plant for KenGen.

Scope of Works

The scope of works for the winning bidder will entail design, supply, installation, training of KenGen
employees and commissioning of a solar PV panel production plant and will include but not limited to the
following;:

1) Design of required equipment, tools and materials for the project.

2) Design and have approved architectural & structural drawings for the factory building, based on the
sketch drawings provided by KenGen.

3) Construct the factory building at the site provided by KenGen.

4) Supply, install and commission the solar PV production plant equipment.

5) Demonstrate full production capacity of the plant.

6) Train KenGen staff at both off-site and on-site on the operation and maintenance of the entire
production plant.

7) Provide enough solar PV panel materials for initial production of the plant.

8) Provide as-built technical drawings and documents for reference in maintenance and operation of
the production plant.

Eligibility Criteria

This project requires the services of competent firms or entities knowledgeable in solar PV panel production.
The bid must be accompanied by the firm or firms’ qualifications, professional capabilities, and details of
experience related to the requested works.

Relevant information may include presentations of previously installed silicon based monocrystalline and
polycrystalline solar PV panel production plants.

Interested firms or entities should provide specific information as indicated below:

1) Name of the firm and the name(s) and position(s) of the authorized representatives.

2) Firms and entities are encouraged to collaborate. Those that jointly participate should submit
proposed consortium agreements between the parties, with the roles of each party clearly defined.
(Not more than one consortium agreement of the same firms will be accepted)

3) The firm/consortium profile.

4) The contractor or sub-contractor for the building construction works should be registered in Kenya
and have a minimum of category of NCA7 in building works.

5) A description of management/organization structure for managing this contract/project.

6) Formal registration of the firm, or firms (in the case of consortium) with relevant regulatory bodies
in their respective countries.

7) List of relevant past projects carried out.
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8) Description of relevant experience in operations and maintenance of silicon based solar PV
panel/module production plant.
9) Estimated implementation timeline for the scope of the project, as outlined in the scope of works

above.

The Project Site

KenGen wishes to install a solar PV panel production plant at its Tana Power Station premises in Murang’a
county, Kenya. A land space, next to the Tana Power Station guest house, has been identified as the most
appropriate site for putting up this solar PV module/panel production building. Figure 1 below is aerial

view of the site.
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Figure 1: Site of the Factory building at Tana Power Station next to Guest House

The tenderer (bidder) is to visit the site and confirm the size and conditions of the land.

Construction of the Solar PV Panel Production Factory Building

The bidder (tenderer), after taking into consideration the sketch designs of the factory building in figure 2,
figure 3 and figure 4, is to provide a detailed Architectural & Interior Design of the Factory Building,
showing the production equipment floor layout. The building design will also comprise Civil, structural, and
engineering services. The contractor will be required to submit and have the building designs approved for

construction by the Murang’a County government.

The overall area to be occupied by the building structure will be 42M long and 22M wide as per the sketch
design. This is a concrete flat roofed building.
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Proposed KenGen Solar PV Panel Production Plant — Building plan/design
All measurements are in millimetres (mm). This is a sketch drawing. It is NOT to scale.

Figure 2: Floor plan of the production factory building.
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Proposed KenGen Solar PV Panel Production Plant — Building plan/design
All measurements are in millimetres (mm). This is a sketch drawing. It is NOT to scale.

Figure 3: Flat Roof top plan
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Proposed KenGen Solar PV Panel Production Plant — Building plan/design
All measurements are in millimetres (mm). This is a sketch drawing. It is NOT to scale.

Figure 4: The cross-section view of the building

Figures 5, 6, 7 and 8 are typical structural designs for the reinforced columns and walling foundations and
staircase. These typical designs will be the reference for the contractor’s designs of the factory building.
These have also been used in calculating the building’s bills of quantities (BQs) on which the bidder will fill
in the rates and prices.

BoQ bsoo L om0 |
3 b 3000
e _ 2000x2000x500mm
400x300mm
COLUMN 400 by 300 Column Base
o B Scole:1:25

Figure 5: Typical column details Figure 6: Typical column base design
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The table 1 below is the particular specifications expected for the Civil Engineering and construction works
for the factory building.

Table 1: Particular Specifications for the factory building construction works

WORK ELEMENT

PARTICULAR SPECIFICATIONS

SUBSTRUCTURES

Heavy bush clearing and felling of trees: 600-2400mm girth.

Excavation in soft and hard rock to a depth < 4500mm deep. Termidor EC or
equivalent anti-termite treatment.

Backfilling to required slope with murram in 150mm compacted layers.

Crushed stone hardcore fillings to a depth<300mm deep.

Blinding Concrete works to class 15/20 with minimum crushing strength of
15N/mm?2 at 28days.

Structural concrete to class 25/20 with minimum crushing strength of 25N/mm2 at
28days.Reinforcement cover at 50mm for foundations, 30mm for columns, 25mm
for beams and 20mm for slabs and staircases.

Assorted steel reinforcement bars of 8mm — 20mm diameter and minimum lap
lengths of 500mm. All bars to be cold worked deformed bars of circular octagonal
section to BS 4461.

BRC mesh fabric reinforcement to be A142 as per BS 4483 and weighing
2.22kg/m2.

Ground bearing pressure of 200Kn/m2 has been adopted for the design.

All formwork to sides and soffits to be fair faced dry marine plywood. A maximum of
4 re-uses allowed.

All formwork props to be made from circular hollow section steel members.

Formwork shuttering to be made from fair faced steel or marine plywood with no
gaps.

Minimum of 200mm Thick chisel dressed foundation walls with a minimum
crushing strength of 7N/mm?2 to BS 5628:2005.

1000Gauge Damp proofing membrane to floors. Allow minimum of 300mm side
and end laps to BS 8215.

600 x 600 x 50mm Paving slabs to BS 7533.

SUPERSTRUCTURE

Structural concrete to class 25/20 with minimum crushing strength of 25N/mm2 at
28days. Reinforcement cover at 50mm for foundations, 30mm for columns, 25mm
for beams and 20mm for slabs and staircases.

Assorted steel reinforcement bars of 8mm — 25mm diameter and minimum lap
lengths of 500mm. All bars to be cold worked deformed bars of circular octagonal
section to BS 4461.
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All formwork to sides and soffits to be fair faced dry marine plywood. A maximum of
4 re-uses allowed.

All formwork props to be made from circular hollow section steel members.

Formwork shuttering to be made from fair faced steel or marine plywood with no
gaps.

Flexcell Expansion joint and mastic joint sealant to BS 6093.

STAIRCASES

Structural concrete to class 25/20 with minimum crushing strength of 25N/mm2 at
28days. Reinforcement cover at 50mm for foundations, 30mm for columns, 25mm
for beams and 20mm for slabs and staircases to BS 8110.

Assorted steel reinforcement bars of 8mm — 20mm diameter and minimum lap
lengths of 500mm. All bars to be cold worked deformed bars of circular octagonal
section to BS 4461.

All formwork to sides and soffits to be fair faced dry marine plywood. A maximum of
4 re-uses allowed.

All formwork props to be made from circular hollow section steel members.

Formwork shuttering to be made from fair faced steel or marine plywood with no
gaps.

Screeding to treads, landings and risers. Plaster to stair soffits. All to BS 4551.

All paint works to BS 6150:2019.

Non —slip Granite tiles to treads, risers and landings. All to BS 5204-2:1977, ASTM-
C241 and SS 485:2011.

WALLING

100mm and 200mm Thick Machine dressed walls with a minimum crushing
strength of 7N/mm2 to BS 5628:2005.

100mm ~200mm Damp proofing courses to BS 8215.
Precast concrete copings to BS7522

FLOOR FINISHES

40mm Thick cement sand floor screeds to BS 8204.

Non slip full body granito floor tiles to BS 5385.

Non —slip Granite tiles to treads, risers and landings. All to BS 5204-2:1977, ASTM-
C241 and SS 485:2011.

Oryzon artificial turf grass to BS EN 15330.

WALL FINISHES

Cement/sand/lime plaster or render to BS 5492.

Textured paint finish external as Ruff and Turf or equivalent.

All painting to BS 6150:2019.

Porcelain wall tiles to BS 5385.

Quartz wall tiles to BS 5204-2:1977.

Mazeras stone cladding to BS 5204.

Fire retardant (FR) Aluminium Composite panels (Alucobond) to BS 8414, AS
5113:2016 and ISO 13785.

Aluminium sun shading devices to BS 4873:2009.

Precast concrete sub breaker fins to BS 8297.

Aluminium members to BS 4873:2009, to curtain walls.

Curtain wall solar glass as Saint Gobain Glass antelio plus to BS EN 410 and BS EN
673.

Precast concrete outdoor roofing tiles to BS 7522.

Mazeras outdoor roofing/floor tiles to BS 5204.

Painting works to BS 6150:2019.

All service buildings to be guided by the above specifications.

Production Process and the Minimum Yearly Production Capacity

The new solar PV panel plant is expected to have BMWp to 1I0MWp (peak electrical power) yearly

production capacity.

That is, BMWp solar PV panels using single shifts of 8 hours a day, and 300 working days per year. And 10
MWop solar PV panels using double shifts with total of 16 hour a day, and 300 working days per year.
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The tenderer (bidder) is to attach documentary evidence and explanations illustrating the ability of the
proposed plant to produce SMW - 10MW peak power annually.

The schematic diagram, figure 9, illustrates the basic process components (flow of activities) in the ITOMWp

solar PV panel production line.
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Figure 9: Illustration of flow of activities in the Solar PV panel production plant

The bidder is to provide illustration of the plant/factory layout showing clearly the production process and
the main components that will be supplied and instilled to ensure effective production of high-quality

silicon based solar PV panels.

The bidder is expected to consider the following steps (process flow) in providing the necessary equipment
and tools for making the high-quality solar PV panels/modules:

1) Silicon solar cell preparing station — Cell cleaning, testing and sorting
2) Cell dicing/laser cutting station

3) Cutting tabbing/stringing strips (ribbon) station

4) Tabbing (cell soldering/stringing) station

5) Foil Cutting Station (Cutting EVA and other films)
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6) Glass preparation (cleaning) station

7)  Cell layup and busing (cell string encapsulation) station

8) Inspection and Electro-Luminance (EL) testing station

9) Laminating station

10) Cooling and trimming station

11) Module framing station

12) Junction box and wiring/cabling Station

13) Solar panel/module sun-ray-simulator and final inspection & testing station
14) Serializing, bar-coding, RFID, cleaning and packing station

Electrical Power supply points

All equipment requiring electrical power supply should be able to operate on 220-240 volts single phase or
380-415 volts three phase at 50Hz power line frequency. The electrical power plugs and sockets should
comply with BS 1363 for single phase and BS 4343 for three-phase.

Additional Information to the Bidders

The tenderer (bidder) is also expected to demonstrate that the final product of the plant (each solar PV
panel) has the following properties.

1. Each PV panel must have Radio-frequency identification (RFID) tag, which must contain the
following information:

Name of the manufacturer of panel

Name of the manufacturer of Solar cells

Month and year of the manufacturing (separately for solar cells and panel)

Country of origin (separately for solar cells and panel)

I[-V curve of each module

Peak Wattage, Im, Vm and FF of each module

Unique Serial Number and Model Number of each panel

R mo a0 T

2. The RFID shall be mandatorily placed inside the module laminate (cannot be removed without
lamination damage) for all the panels manufactured from the KneGen plant.

3. The PV panels manufactured in the plant must be warranted for their output peak watt capacity,
which should not be less than 90% at the end of 10 years and 80% at the end of 25 years.

4. The panels produced must meet relevant latest IEC standard. The IEC61215 covers the parameters
which are responsible for the ageing of PV modules. The IEC / EN 61730 consists of 2 parts: the first
part covers all the requirements for construction and states the mandatory design characteristics of
the modules. Part 2 of the IEC / EN 61730 defines three different Application Classes for a module
design, specifying the type of use, the related qualification tests and the resulting safety
class modifications.

5. All fittings and accessories not mentioned specifically in the tender technical specifications but are
required for the effective function and commissioning of the plant shall be deemed to be included in
the specification and shall be supplied by the Contractor without any extra charge.

6. The contractor shall test and commission each and every completed phase of the project, including all
individual items of equipment within the solar panel production system, providing test-certificates for
each of them.

7. The contractor shall also allow for any independent testing and commissioning of the system for each
and every part of the plant.

8. The contractor shall compile and give a detailed commissioning report with supporting
measurements and data for the plant.

9. The Contractor shall supply “as-built” drawings, specifications and operation guides for each and
every equipment of the production plant.

10. The winning tenderer must supply the brand/model that is highlighted or proposed in the submitted
equipment catalogue; failure to which the goods will be rejected during inspection stage.
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11. The winning tenderer will be required to train eight (8) KenGen staff for a period of at least 2 weeks
at manufacturer’s plant, in order to enable client officers/engineers understand the
equipment/system design, operation and its maintenance. Factory acceptance testing (FAT) shall
proceed after the training. The training shall cover both theory and practical aspects of all the
equipment and the entire production process.

12. A warranty period of not less than 2 years shall be offered by the tenderer for all the equipment
supplied.
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SCHEDULE OF REQUIREMENTS AND TECHNICAL SPECIFICATIONS

The minimum requirements for effective production of the solar panels are as listed in the tables for
schedules A, B, C, D and E. The bidder (tenderer) will use the tables, specific for each schedule, and state the
specifications of items they are proposing to supply, country of origin, and where possible attach a sample
photograph or diagram of the item.

NOTE:
COLUMN - Specifications (minimum basic requirements) — This is the generally accepted technical

1.

2.

specifications of the item and forms the basis for quotation/bidding comparison.

COLUMN -~ Bidder confirming specifications — The bidder is expected to give the technical
specifications of their item they will supply explaining how and why their item is same or better than
the minimum requirements given by KenGen.

Schedule A — Essential Equipment for the Solar PV Panel Production Line

Item | Description Specifications (minimum | Quantity | Bidder Country | Sample
basic requirements) confirming of photo of
specifications | origin | the
proposed
item
1 Silicon solar cell Automatic Four-point 1
testing station (Solar probe solar cell
Cell Tester): Required | sorting/testing machine.
fo sort solar cells Solar simulator to
according fo their comply with IEC60904 -~
electrical performance | 9.
under a test condition | Testing Area/range:
of simulated sunilight. | 200mmx200mm/ 0.1 —
Should have aufomatic | 5Wp
pick and placing Single flash time: 10ms —
functionality of the 3min
cells. Measuring voltage: O ~
0.8V
Measuring current: O -
20A
Test result~consistency
<+1%
Testing Parameters: Isc,
Voc, Pmax, Viup, Imp, FF,
EFF, Temp, Rs, Rsh
Control System: PLC
Solar cell processing
rate: 600pcs per hour
To print out the results.
2 Cell dicing/laser solar | Automatic laser cut-~ 2
cell engraving/cutting | Fiber Laser.
station: Cufting the cell | Laser wavelength:
to smaller size for 1064nm
small panels/module | Scribing width: 30um
such as under 50W Scribing-~Speed:
(trom 3W to 100W) 300mm/s Cooling way:
Air/water Cooling
3 Cutting stringing strips | For automatic feeding 1
(soldering ribbon) and cutting Tin-~plated

station: Soldering
ribbon cutting
machine for leveling

copper alloy strips.
Cutting precision: max.
0.2mm
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Item | Description Specifications (minimum | Quantity | Bidder Country | Sample

basic requirements) confirming | of photo of
specifications | origin | the

proposed
item

the and improve Cut length:1- to at least

quality of string 3000mm adjustable

soldering.

4 Foil Cutting Station Automatic EVA TPT 1
(Cutting EVA, TPT Cutting machine.

back sheet and other Surface Size: 2900mm x
foils): 7his is a table 1200mm

with a fough fop for Structure: Aluminum
cutting EVA & TPT alloy
back sheet for solar Using Bearing slip

panels. To cut EVA and
TPT sheets fo size as

per requirement of the
solar panel design

5 Glass preparation Width of glass: 1220mm | 1
(cleaning) station: Applicable thickness of
Used for manual glass: 1.8 — 8mm
cleaning of the Solar
PV Glass

6 Cell stringing station: | Fully Automatic Tabber | 1
This is a solar cell and Stringer machine
soldering station which will make the
which includes string Automatically
operating platform from the cells.
with power Shall be compatible with
distribution board, M2 (156.75 mm), M4
heating platform and | (161.7 mm), M6 (166
1ts control system. mm), M10 (182 mm)
Must pe Fully and M12 (210 mm) size
automatic Soldering of solar cells.
template for both Should process cut cell
single cell soldering from 30 x156 to 156 x
and string soldering. 156 mm for all kind of

cells

Shall make use of
infrared or laser
soldering technology to
weld/solder solar cells of
5BB, 6BB, 9BB, 10BB and
12BB for full, half-cut
and third cut solar cells.

7 Cell layup and busing | Layout Station surface 1

(string busing and area Size:
encapsulation) station: | 2320mmx1100mm.
Laying up station The station shall also be
which provide accompanied by
horizontal surtace fo appropriate and

lay up the solar cell adjustable vacuum

string, Stack solar cell | grippers for picking up
string, tempered glass, | the cell strings to the
EVA & back sheet and | Layout surface.
wire/buss the solar Should have the
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Item | Description Specifications (minimum | Quantity | Bidder Country | Sample
basic requirements) confirming | of photo of
specifications | origin | the
proposed
item
cell string. appropriate tools and
test devices for bussing
and terminal soldering.
8 Visual Inspection Frame size: 1
Station: 2000mmx1200mm
For inspection of the Specular reflection,
finished lay up solar multi-angle adjusted
module betore mirror
laminating Stainless steel frame,
Aluminum alloy
structure
9 Electroluminescence Module testing capacity: | 1
(EL) testing station: 2100mm x 1200mm
Required fo inspect the | Inspecting camera
solar PV module/cell- | resolution: 14000x1040
string encapsulation pixel
for secluded split, Time of exposure: 0.1 —
cracked cell, rosin 25.5 seconds
Jjoint, wire break & (Adjustable) Sensitivity:
defects Can detect crack width
less than 0.2pm.
Dark IV capability for
checking characteristic
of cell-string in low light
conditions.
10 | Laminating station: Laminating Area 2
Semi-automatic Solar | (WxLxH): 2200mm x
PV Module Laminafor | 3600mm x 25mm
is equipment for Control mode: Manual /
laminating the solar Automatic
glass, EVA, the solar Laminating time: 2-4
cell string & back- minutes (excluding
sheet fogether info a solidification time)
single solid Temperature Control:
impenetrable plate. PID based
Temperature control
range: 30°C — 180°C.
Electric heating system is
preferred.
For the automatic mode,
the equipment to have
dual pumping system
with Automatic loading
and centring system with
module cooling side at
the end side.
11 Cooling and trimming | Support 300w solar 2
station: £dge frimming | modules.
table for frimming the | Include the electrical
EVA & TPT around the | knife.
panel atter lamination.
12 | Module framing Framing dimensions: 2
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Item | Description Specifications (minimum | Quantity | Bidder Country | Sample
basic requirements) confirming | of photo of
specifications | origin | the
proposed
item
station: framing 2200mm by 1100mm by
Machine fo fix solar (30 to 50)mm adjustable
Module frame and seal | to 300mm by 300mm
the 4 corners of the Maximum allowable
frame. Press and fit difference of diagonal
frame fo the solar line distances: 1.5mm
panel.
13 | Junction box and Dimensions: 2100mm x | 2
wiring/cabling 1100mm
Station: 7o be used for
installation of junction
box and insulation
testing of solar panel
14 | Inspection and sun- Effective test area/test 2
ray-simulator testing range: 2100 mmx 1100
station (Solar PV mm/ 5W to 300W
Module Tester): To Uniformity of test result:
measure I-V +2%
characteristics and Single Flash time: 10ms
other electrical LED Based with
parameters of poly & spectrum of 300nm to
mono crystalline PV 1200nm and long pulse.
Modules. Used fo Include infrared
determine compliance | temperature probe for
fo quality control temperature
standards and measurement.
pertormance criferia. | Testing Parameters:
Writing of Barcoding | Isc, Voc, Pmax, Vmp,
and the Radio Imp, FF, EFF, Temp, Rs,
Frequency Identifier Rsh
(RFID) for the panel. IEC-604901-1/2
IEC-60891
The equipment has fo be
A+A+A++ Certified by
TUV Lab.
Capable of writing of
Barcoding and the Radio
Frequency Identifier
(RFID) for the panel
characteristics.
15 | Cleaning and packing | Dimension: 2200mm x | 2
station: 1100mm
Table for cleaning the
surtace of the tinished
module. To be used for
cleaning and
packaging of the
completed solar panel
16 | Critical Spares (spare | The tenderer is expected | 1 lot

parts): Critical spares
parrs of all equipment
in schedule A that may

to provide a list of
critical spares (spare
parts) and supply 1-lot
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Item | Description Specifications (minimum | Quantity | Bidder Country | Sample
basic requirements) confirming | of photo of
specifications | origin | the
proposed
item
require for scheduled | of same for servicing all
maintenance or are the equipment for a
prone to failure could | duration of one year
potentially halt after commissioning.
production
Schedule B ~ Support Tools/Equipment for the Solar PV Production Line
Item | Description Specifications (minimum | Quantity | Bidder Country | Sample
basic requirements) confirming | of photo of
specifications | origin | the
proposed
item
1 EVA and TPT Carrier: | Aluminum alloy/Steel 1
structure:
2200mm by 1100mm
2 Ready Materials Shelve size: 2200mm by | 1
Carrier: 1100mm
Hand fruck for Able to carry 10 pcs
fransporting the 250W solar panel with
finished laying up proper protection.
module fo be
laminated
3 Module transfer Frame size: Stainless steel | 1
Carrier: frame, Aluminum alloy
Hand fruck for structure
fransportation of Glass
/ Modules Panel at
different stage of
production
4 Electric soldering Iron: | Electronically controlled | 4
With temperature temperature with digital
control. display.
80~ 420°C range.
Long-life ceramic
element for rapid
heating.
Multiple bits (easy no-
tool tip change).
Includes base, soldering
iron, cable, built-in
stand and sponge holder
5 Air Compressor: Capacity: 1.2CBM /s 2
Used to generate Pressure: 1 Mpa
compressed air for
laminafor,
Framing machine, and
any other
pneumatic equipment
6 Air caulking gun; Bore size: 50mm 4
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Item | Description Specifications (minimum | Quantity | Bidder Country | Sample
basic requirements) confirming | of photo of
specifications | origin | the
proposed
item
To be used to apply a | Tube length: 215mm
consistent bead of Operating air pressure:
silicon sealant fo seal | 30-60psi
the solar panel during | Average air
the framing process consumption: 6.0 cfm
(1701/min)
Air inlet: V4” BSP
7 Tools/equipment for A set tool/equipment or | 2 sets
writing and reading instruments and special
the module/panel printer for the barcodes
Barcodes and the and the RFID
Radio Frequency
Identification (RFID).

Schedule C - Production Materials enough for making 100kW solar PV panels

Assuming each panel has a rating of 250W (peak power). A total of (100,000/250) 400 number of panels
will be required.

Item | Description Specifications (minimum | Quantity | Bidder Country | Sample
basic requirements)* confirming | of photo of
specifications | origin | the
# proposed
item
1 Solar Cell: Is the key Silicon based Solar Cell: 25,000
component, the main Conversion efficiency: pcs
and most important >16%
basic building block of | Rated Power: 24.2Wp
Solar PV Module & Voltage: 20.5V
Panels Dimension: (LxW)
156.75mmx156.75mm
M2),
Thickness: 0.2mm
Busbar: 5BB
Power Co-Efficient: 0.405
+ 0.05%/°C
2 Ethylene Vinyl Acetate | Film thickness: 1,500m?
(EVA) Film: 0.45-0.625mm
High Stability against | Tensile: 8.5MPa
Damp heat High light | Elongation: 800%
fransmission Dielectric Strength:
Optimizing the bond 49.9KV/mm
strength with bond Refractive index: 1.49
glass and backsheet. Surface resistivity:
Highest profection & 8.1x1012 ohms
encapsulation against
UV and weathering.
3 Solar Glass: Tempered solar glass: 750m?
Protection from Thickness: 3.2mm
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Item | Description Specifications (minimum | Quantity | Bidder Country | Sample
basic requirements)* confirming | of photo of
specifications | origin | the
# proposed
item
Weathering & outside | Solar Energy
Obyjects. A wide Transmittance: >91%,
spectrum of light for 300-2500nm wavelength
solar cells fo operate. range
Stability against UV
4 Soldering ribbon: Soldering ribbon: Type 1
To create the PV busbar | Typel — PV Busbar ribbon | length:
over the solar cells. To | (3mmx0.2mm; WXT) 900m or
connect the cells in Type2 — Interconnect (15Kg)
electrically series- ribbon (1x0.08mm2;WxT)
parallel connection Conductor Material: Type 2
ETP/DIP/OFC form length:
Tensile strength: 6,600m
250N/mm? or
Elongation: 20% (20Kg)
Camber: 0.5% (5mm on
1m length)
5 Thermo Plastic TPE Back sheet 750m?
Elastomer (TPE) Back Construction type:
sheet: PVF/PET/PE
Improved module eff. | Thickness: 0.25mm
High gloss surface to Length: 100 meters per
increase solar roll; width: 1.2m max
reflectance. Easily Peel Strength —PET/PVF:
cleanable. Higher 6N/10mm
stability under damp Peel Strength —PE/PET:
heat & freeze cold 10.5N/10mm
conditions. Very strong | Peel Strength —PET/EVA:
tear-bond to EVA. Destruct
Chemically resistant Dielectric Strength:
15.55KV
Moisture Permeability:
3.1g/m2/day
Partial Discharge:
1000VDC
6 Module Frame: Side thickness: 35mm- 2400m
To give a structural 40mm (running
solid Material: Anodized metres),
usable shape to solar Aluminium Alloy or 400
PV sheet thickness > 3mm sets
modiule & fo create a
Solar PV Panel
7 Junction Box: Protection class: IP67 410 pcs
To complete the Bypass Diodes: 3 diodes
Flectrical circuit of
solar cells & make it

ready fo use as power
generation module. To
maintain the electrical
satety
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Item | Description Specifications (minimum | Quantity | Bidder Country | Sample
basic requirements)* confirming | of photo of
specifications | origin | the
# proposed
item
8 Solar PV Cable: Cross sectional area: 4mm? | 410
To connect to other PV | Length: 1000mm pairs
modules in the Voltage range: 1.5KV (Im red
string/array DC/(1.2/1.0)KV AC and Im
Max Voltage tolerance: black
6.5KV for 5mins cables)
Operating temperature
range: (-400 to 120°C)
Safe pulling force:
50N/m2
Cable Colors: red and
black, forming a set
9 Cable connector: MC4 connector 410
To connect fo next Type: Male-female coupler | pairs
Module. To complete interlocking set (snapin). (mc4
the string. To connect | Protection class: IP65 (as male
fo per NEC - 2011) and
inverter/charger Rated current max: 30A female)
device. System Voltage Max:
To maintain the 1000V
electrical safety in the | Operating temperature
system range: (-400 to 120°C)
10 | Silicon based Sealant: Sealant: 170kg
To seal the envelope Consistency: Paste
/frame. To fix the Polymer: 100% Silicone
Jjunction box on the Hardness: 30
back Peel Strength: >35 pil
side of Panel. To make | Movement capability:
the Panel weatherproof | £25%
Operating temperature
range: (-480 to 120° C)
To be supplied in standard
215mm by 50mm tube
cartridge with injection
nozzle
11 | Materials for the Barcode and name plate 500 sets

Radio-Frequency
Identification (RFID)
and barcoding tags.

strip. Passive RFID tag. All
to be of the appropriate
standard sizes.

Enough for the 500 panels
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Schedule D -~ Civil Construction Works and Engineering Services for the Solar PV Panel Production Factory
building

Item

Description

Specifications (minimum
basic requirements)

Quantity

Bidder confirming
specifications

I

Mobilization and
Demobilization Activities

Using the provided sketch
designs of the factory
building, which is 42M long
and 22M wide external
diameters, provide a detailed
Architectural & Interior
Design of the Factory
Building, showing the
production equipment floor
layout. Provide the required
Civil, structural, and
engineering services Design.
Submit and have the building
design approved for
construction by the Murang’a
County government. Mobilize
resources to carry out the
building construction works
to logical completion within
budget and time allocated.

1

II

Civil Engineering and
Building Construction
Works

Carry out the building
construction works to logical
completion. In order to
minimize disputes especially
those that emanate from
failure to follow the
construction works
specifications, both the
Contractor’s and KenGen’s
representatives must visit
daily all the areas under this
contract and sign in a
logbook that everything is in
order.

Schedule E — Plant Commissioning and Training Services

Item

Description

Specifications (minimum
basic requirements)

Quantity

Bidder confirming
specifications

1

Plant Commissioning

Plant Commissioning data
and commissioning report.
This will involve practical
and demonstrations of how
the plant operates and its
annual production capacity
capability.

1

Laptop computers

Laptops each loaded with the
relevant software for
operating each of the
computer-operated solar pv
panel production equipment
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Item | Description Specifications (minimum Quantity | Bidder confirming
basic requirements) specifications
3 Off-site training and Off-site training: Training of | 1
factory acceptance tests Eight (8) KenGen employees
(FAT) of eight (8) KenGen | at equipment manufacturers’
employees workshop/factory and
witnessing Factory
Acceptance Tests (FAT)
4 On-site Training;: On-site Training: Training of | 1
Training of fifteen (15) fifteen (15) KenGen
KenGen employees. employees at site (KenGen
premises) on operations and
maintenance of the newly set
solar pv panel production
factory.
5 As-~built drawings and As-built drawings and 1

documents.

documents of the solar pv
panel production plant
equipment and their layout.
(two soft copies and three
bound hard copies)
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Specification

Supply and install contract to be procured through international competition, the Procuring Entity's
Requirements must be drawn up to permit the widest, possible competition and, at the same time,
present a clear statement of the required standards of workmanship, materials and performance of the
Facilities. Only if this is done will the objectives of economy, efficiency, fairness and transparency in
procurement be realized, responsiveness of Tenders be ensured and the subsequent task of Tender
evaluation facilitated.

In a design, supply and install approach, the design is to be done by the Contractor. No detailed
technical specification as is normal practice is developed at the pre-Tender stage. However, the
Procuring Entity does and must know what it wants and must communicate its needs to the Tenderers.
Hence, this section on Procuring Entity's Requirements replaces the usual Technical Specifications of a
more traditional approach.

While this section of the Tendering document should endeavor to define the Procuring Entity's
Requirements as precisely as possible, care must be taken to avoid over specifying details to the extent
that the flexibility and potential benefits associated with a design, supply and install contract are
seriously eroded or threatened.

Care must be taken when drafting the Procuring Entity's Requirements to ensure that the requirements
are not restrictive. Recognized international standards should be used as much as possible for the
description of goods, materials and workmanship. Where other particular standards are specified,
whether national standards of Kenya other standards, it should be stated that goods, materials and
workmanship meeting other authoritative standards and which promise to ensure equal or higher
quality than the standards specified, will also be acceptable. Where a brand name of a product is
specified it should always be qualified with the terms “or equivalent”.

For a design, supply and install contract no detail drawings would generally be available at the pre-
Tendering process stage. It would, however, be useful to include such conceptual drawings as are
appropriate to supplement or help explain the general concept of the Procuring Entity's needs.

The Procuring Entity should specify any Environmental, Social, health, and safety requirements as
appropriate.

Any sustainable procurement technical requirements shall be clearly specified. The requirements to be
specified shall be specific enough to not demand evaluation based on rated criteria/ merit point system.
The sustainable procurement requirements shall be specified to enable evaluation of such a
requirement on a pass/ fail basis. To encourage Tenderers' innovation in addressing sustainable
procurement requirements, as long as the Tender evaluation criteria specify the mechanism for
monetary adjustments for the purpose of Tender comparisons, Tenderers may be invited to offer Plant
that exceeds the specified minimum sustainable procurement requirements.

Where Tenderers are invited to submit alternative technical solutions for specified parts of the facilities,
such parts shall be described in this Specification.
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FORMS AND PROCEDURES
Form of Completion Certificate

Date:

ITT No:

To:

Dear Ladies and/or Gentlemen,

Pursuant to GCC Clause 24 (Completion of the Facilities) of the General Conditions of the Contract
entered into between yourselves and the Procuring Entity dated ,
relating to the , we hereby notify you that the following
part (s) of the Facilities was (were) complete on the date specified below, and that, in accordance with
the terms of the Contract, the Procuring Entity hereby takes over the said part (s) of the Facilities,
together with the responsibility for care and custody and the risk of loss thereof on the date mentioned
below.

1 Description of the Facilities or part there of:

2 Date of Completion:

However, you are required to complete the outstanding items listed in the attachment hereto as soon as
practicable.

This Form does not relieve you of your obligation to complete the execution of the Facilities in accordance

with the Contract nor of your obligations during the Defect Liability Period.
Very truly yours,

Title (Project Manager)
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FORM OF OPERATIONAL ACCEPTANCE CERTIFICATE

Date:

ITT No:

To:

Dear Ladies and/or Gentlemen,

Pursuant to GCC Sub-Clause 25.3 (Operational Acceptance) of the General Conditions of the Contract
entered into between yourselves and the Procuring Entity dated
, relating to the )
we hereby notify you that the Functional Guarantees of the following part (s) of the Facilities were
satisfactorily attained on the date specified below.

1 Description of the Facilities or part there of:

2 Date of Operational Acceptance:

This Form does not relieve you of your obligation to complete the execution of the Facilities in
accordance with the Contract nor of your obligations during the Defect Liability Period.

Very truly yours,

Title (Project Manager)
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CHANGE ORDER PROCEDURE AND FORMS

DaAt: e

ITT NO: e e

CONTENTS
1. General
2. Change Order Log

3. References for Changes

ANNEXES

Annex 1: Request for Change Proposal
Annex 2: Estimate for Change Proposal
Annex 3: Acceptance of Estimate
Annex 4: Change Proposal

Annex 5: Change Order

Annex 6: Pending Agreement Change
Order Annex 7: Application for Change

Proposal

Change Order Procedure

1. General

This section provides samples of procedures and forms for implementing changes in the Facilities during
the performance of the Contract in accordance with GCCHCIAUSEN8Y (Change in the Facilities) of the

General Conditions.

2. Change Order Log

The Contractor shall keep an up-to-date Change Order Log to show the current status of Requests for
Change and Changes authorized or pending, as Annex 8. Entries of the Changes in the Change Order Log

shall be made to ensure that the log is

up-to-date. The Contractor shall attach a copy of the current

Change Order Log in the monthly progress report to be submitted to the Procuring Entity.

3. References for Changes

1) Request for Change as referred to in GCC Clause 39 shall be serially numbered CR-X-nnn.

2 Estimate for Change Proposal as referred to in GCC Clause 39 shall be serially numbered CN-X-nnn.

3 Acceptance of Estimate as referred to in GCC Clause 39 shall be serially numbered CA-X-nnn.

4) Change Proposal as referred to in GCC Clause 39 shall be serially numbered CP-X-nnn.
5 Change Order as referred to in GCC Clause 39 shall be serially numbered CO-X-nnn.

Note:

a)  Requests for Change issued from the Procuring Entity's Home Office and the Site representatives of the
Procuring Entity shall have the following respective references:

Home Office CR-H-
nnn Site CR-S-nnn

b)  The above number “nnn” is the same for Request for Change, Estimate for Change Proposal, Acceptance of
Estimate, Change Proposal and Change Order.
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ANNEX 1. REQUEST FOR CHANGE PROPOSAL
(Procuring Entity's Form head)

To: Date:

Attention:

Contract Name:

Contract Number:

Dear Ladies and/or Gentlemen:

With reference to the captioned Contract, you are requested to prepare and submit a Change Proposal
for the Change noted below in accordance with the following instructions within__days of the date of
this Form

Title of Change:

Change Request No.

Originator of Change:

Procuring Entity:
Contractor (by Application for Change Proposal No._:

Brief Description of Change:

Facilities and/or Item No. of equipment related to the requested Change:

Reference drawings and/ or technical documents for the request

of Change: Drawing No./ Document No.  Description

) Detailed conditions or special requirements on the requested Change:
10.  General Terms and Conditions:

a)  Please submit your estimate to us showing what effect the requested Change will have on the
Contract Price.

b)  Your estimate shall include your claim for the additional time, if any, for completion of the
requested Change.

c) If you have any opinion negative to the adoption of the requested Change in connection with
the conformability to the other provisions of the Contractor the safety of the Plant or
Facilities, please inform us of your opinion in your proposal of revised provisions.

d) Any increase or decrease in the work of the Contractor relating to the services of its
personnel shall be calculated.

e)  You shall not proceed with the execution of the work for the requested Change until we have
accepted and confirmed the amount and nature in writing.

(Procuring Entity's Name)
(SIZIALUTE) ...ttt ettt ettt ettt ettt et et et et et e bt e b e e bt e be e bt e bt e bt e st e ateat et et et et ebeeaeeaeeneene
(Name of signatory)
(Title of signatory)
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ANNEX 2. ESTIMATE FOR CHANGE PROPOSAL
(Contractor's Form head)

To: Date:

Attention:

Contract Name:

Contract Number:

Dear Ladies and/or Gentlemen:

With reference to your Request for Change Proposal, we are pleased to notify you of the approximate
cost of preparing the below-referenced Change Proposal in accordance with GCC Sub-Clause 39.2.1 of
the General Conditions. We acknowledge that your agreement to the cost of preparing the Change
Proposal, in accordance with GCC Sub-~Clause 39.2.2, is required before estimating the cost for change
work.

Title of Change:

Change Request No./Rev.:

1
2
3 Brief Description of Change:
4.

Scheduled Impact of Change:

5. Cost for Preparation of Change Proposal: 9
a) Engineering (Amount)
i) Engineer hrsx rate/hr=
ii)  Draftsperson hrsx rate/hr= Sub-total hrs

iii)  Total Engineering Cost
b)  Other Cost
Total Cost (a) + (b)

(Conftractor's Name)

(Signature)

(Name of signatory)

(Title of signafory)

“Costs shall be in the currencies of the Contract.
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ANNEX 3. ACCEPTANCE OF ESTIMATE
(Procuring Entity's Form head)

To: Date:

Attention:

Contract Name:

Contract Number:

Dear Ladies and/or Gentlemen:

We hereby accept your Estimate for Change Proposal and agree that you should proceed with the
preparation of the Change Proposal.

Title of Change:
Change Request No./ Rev.:

Estimate for Change Proposal No./ Rev.:

Acceptance of Estimate No./ Rev.:

Brief Description of Change:

Other Terms and Conditions: In the event that we decide not to order the Change accepted, you
shall be entitled to compensation for the cost of preparation of Change Proposal described in your
Estimate for Change Proposal mentioned in para. 3 above in accordance with GCC Clause 39 of
the General Conditions.

(Procuring Entity's Name)

(Signature)

(Name and Title of signatory)
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ANNEX 4. CHANGE PROPOSAL

(Contractor's Form head)

To: Date:
Attention:
Contract Name:
Contract Number:
Dear Ladies and/or Gentlemen:
In response to your Request for Change Proposal No. , we hereby submit
our proposal as follows:
1 Title of Change:
2 Change Proposal No./Rev.:
3 Originator of Change:
Procuring Entity:
Contractor:
4. Brief Description of Change:
5 Reasons for Change:
6. Facilities and/or Item No. of Equipment related to the requested Change:
7. Reference drawings and/ or technical documents for the requested
Change: Drawing/ Document No. Description
8. Estimate of increase/ decrease to the Contract Price resulting from Change
Proposal: (Amount)
a)  Direct material
b)  Major construction equipment
¢)  Direct field labor (Total hrs)
d)  Subcontracts
e) Indirect material and labor
f)  Site supervision
g) Head office technical staff salaries
Process engineer hrs @, rate/hr
Project engineer hrs @, rate/hr
Equipment engineer hrs @,
rate/hr Procurement hrs@
rate/hr Drafts person hrs@
rate/hr Total
hrs

h)  Extraordinary costs (computer, travel, etc.)

i)  Fee for general administration, % of Items

J)  Taxes and customs duties

Total lump sum cost of Change Proposal
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(Sum of items (a) to (j))
Cost to prepare Estimate for Change
Proposal (Amount payable if Change is not
accepted)

9. Additional time for Completion required due to Change Proposal

10.  Effect on the Functional Guarantees

11 Effect on the other terms and conditions of the Contract

12, Validity of this Proposal: within [Number| days after receipt of this Proposal by the Procuring Entity

Other terms and conditions of this Change Proposal:

a)  Youare requested to notify us of your acceptance, comments or rejection of this detailed Change
Proposal within days from your receipt of this Proposal.

b)  The amount of any increase and/or decrease shall be taken into account in the adjustment of the
Contract Price.

c)  Contractor's cost for preparation of this Change Proposal:®

(Confractor's Name)

(Signature)

(Name of signatory)

Title of signatory)

“Specify where necessary.
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ANNEX 5. CHANGE ORDER

(Procuring Entity's Form head)

To:

Date:

Attention:

Contract Name:

Contract Number:

Dear Ladies and/or Gentlemen:

We approve the Change Order for the work specified in the Change Proposal (No.), and agree to adjust
the Contract Price, Time for Completion and/or other conditions of the Contract in accordance with

GCC Clause 39 of the General Conditions.

1 Title of Change:
2 Change Request No./Rev.:
3 Change Order No./ Rev.:
4, Originator of Change: Procuring Entity:

Contractor:
5 Authorized Price:

Ref. No.: Date:

Foreign currency portion plus Local currency portion
6. Adjustment of Time for Completion

None Increase Days Decrease days
7. Other effects, if any
Authorized by: Date:
(Procuring Entity)
Accepted by: Date:
(Contracftor)

Production Plant
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ANNEX 6. PENDING AGREEMENT CHANGE ORDER
(Procuring Entity's Form head)

To: Date:
Attention:

Contract Name:

Contract Number:

Dear Ladies and/or Gentlemen:

We instruct you to carry out the work in the Change Order detailed below in accordance with GCC Clause
39 of the General Conditions.

1. Title of Change:

2. Procuring Entity's Request for Change Proposal No./Rev.: dated:

3. Contractor's Change Proposal No./Rev.: dated:

4. Brief Description of Change:

5. Facilities and/or Item No. of equipment related to the requested Change:

6. Reference Drawings and/or technical documents for the requested
Change: Drawing/Document No. Description

7. Adjustment of Time for Completion:

8. Other change in the Contract terms:

9. Other terms and conditions:

(Procuring Entity's Name)

(Signature))

(Name of signatory))

(Title of signatory))
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ANNEX 7. APPLICATION FOR CHANGE PROPOSAL
(Contractor's Form head)

To: Date:

Attention:

Contract Name:

Contract Number:

Dear Ladies and/or Gentlemen:
We hereby propose that the below-mentioned work be treated as a Change in the Facilities.

1 Title of Change:

2. Application for Change Proposal No./Rev.: dated:

3. Brief Description of Change:

4. Reasons for Change:

5 Order of Magnitude Estimation (in the currencies of the Contract):
6. Scheduled Impact of Change:

7. Effect on Functional Guarantees, if any:

8  Appendix:

(Conftractor's Name)

(Signature)

(Name of signatory)

(Title of signatory)
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DRAWINGS
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SUPPLEMENTARY INFORMATION
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PART 3 — CONDITIONS OF CONTRACT
AND CONTRACT FORMS
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GENERAL CONDITIONS OF CONTRACT

A Contract and Interpretation

1. Definitions

1.1  The following words and expressions shall have the meanings here by assigned to them:

“Contract” means the Contract Agreement entered into between the Procuring Entity and the
Contractor, together with the Contract Documents referred to there in; they shall constitute the
Contract, and the term “the Contract” shall in all such documents be construed accordingly.

“Contract Documents” means the documents listed in Article 1.1 (Contract Documents) of the
Contract Agreement (including any amendments thereto).

“GCC” means the General Conditions of Contract hereof. “SCC” means the Special
Conditions of Contract.

“day” means calendar day. “year” means 365 days. “month” means calendar month.

“Party” means the Procuring Entity or the Contractor, as the context requires, and “Parties” means
both of them.

“Procuring Entity” means the public entity named as such in the SCC and includes the legal
successors or permitted assigns of the Procuring Entity.

“Project Manager” means the person appointed by the Procuring Entity in the manner provided
in GCC Sub- Clause 17.1 (Project Manager) hereof and named as such in the SCC to perform the
duties delegated by the Procuring Entity.

“Contractor” means the person(s) whose Tender to perform the Contract has been accepted by
the Procuring Entity and is named as Contractor in the Contract Agreement, and includes the
legal successors or permitted assigns of the Contractor.

“Contractor's Representative” means any person nominated by the Contractor and approved by
the Procuring Entity in the manner provided in GCC Sub-Clause 17.2 (Contractor's
Representative and Construction Manager) here of to perform the duties delegated by the
Contractor.

“Construction Manager” means the person appointed by the Contractor's Representative in the
manner provided in GCC Sub-Clause 17.2.4.

“Subcontractor,” including manufacturers, means any person to whom execution of any part of
the Facilities, including preparation of any design or supply of any Plant, is sub-contracted
directly or indirectly by the Contractor, and includes its legal successors or permitted assigns.

“Dispute Board” (DB) means the person or persons named as such in the SCC appointed by
agreement between the Procuring Entity and the Contractor to make a decision with respect to
any dispute or difference between the Procuring Entity and the Contractor referred to him or her
by the Parties pursuant to GCC Sub-Clause 46.1 (Dispute Board) hereof.

“Contract Price” means the sum specified in Article 2.1 (Contract Price) of the Contract
Agreement, subject to such additions and adjustments there to or deductions there from, as may
be made pursuant to the Contract.

“Facilities” means the Plant to be supplied and installed, as well as all the Installation Services to
be carried out by the Contractor under the Contract.

“Plant” means permanent plant, equipment, machinery, apparatus, materials, articles and things
of all kinds to be provided and incorporated in the Facilities by the Contractor under the
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Contract (including the spare parts to be supplied by the Contractor under GCC Sub-Clause7.3
here of), but does not include Contractor's Equipment.

“Installation Services” means all those services ancillary to the supply of the Plant for the
Facilities, to be provided by the Contractor under the Contract, such as transportation and
provision of marine or other similar insurance, inspection, expediting, site preparation works
(including the provision and use of Contractor's Equipment and the supply of all construction
materials required), installation, testing, pre-commissioning, commissioning, operations,
maintenance, the provision of operations and maintenance manuals, training, etc...as the case
may require.

“Contractor's Equipment” means all facilities, equipment, machinery, tools, apparatus,
appliances or things of every kind required in or for installation, completion and maintenance of
Facilities that are to be provided by the Contractor, but does not include Plant, or other things
intended to form or forming part of the Facilities.

“Country of Origin” means the countries and territories eligible as elaborated in the SCC.

“Site” means the land and other places upon which the Facilities are to be installed, and such
other land or places as may be specified in the Contract as forming part of the Site.

“Effective Date” means the date of fulfillment of all conditions stated in Article 3 (Effective Date)
of the Contract Agreement, from which the Time for Completion shall be counted.

“Time for Completion” means the time within which Completion of the Facilities as a whole (or
of a part of the Facilities where a separate Time for Completion of such part has been prescribed)
is to be attained, as referred to in GCC Clause8 and in accordance with the relevant provisions of
the Contract.

“Completion” means that the Facilities (or a specific part thereof where specific parts are
specified in the Contract) have been completed operationally and structurally and put in a tight
and clean condition, that all work in respect of Pre-commissioning of the Facilities or such
specific part thereof has been completed, and that the Facilities or specific part thereof are ready
for Commissioning as provided in GCC Clause 24 (Completion) hereof.

“Pre~-commissioning” means the testing, checking and other requirements specified in the
Procuring Entity's Requirements that are to be carried out by the Contractor in preparation for
Commissioning as provided in GCC Clause24 (Completion) hereof.

“Commissioning” means operation of the Facilities or any part thereof by the Contractor
following Completion, which operation is to be carried out by the Contractor as provided in
GCC Sub-Clause 25.1 (Commissioning) hereof, for the purpose of carrying out Guarantee
Test(s).

“Guarantee Test(s)” means the test(s) specified in the Procuring Entity's Requirements to be
carried out to ascertain whether the Facilities or a specified part thereof is able to attain the
Functional Guarantees specified in the Appendix to the Contract Agreement titled Functional
Guarantees, in accordance with the provisions of GCC Sub-Clause25.2 (Guarantee Test) hereof.

“Operational Acceptance” means the acceptance by the Procuring Entity of the Facilities (or any
part of the Facilities where the Contract provides for acceptance of the Facilities in parts), which
certifies the Contractor's fulfillment of the Contract in respect of Functional Guarantees of the
Facilities (or the relevant part thereof) in accordance with the provisions of GCC Clause 28
(Functional Guarantees) hereof and shall include deemed acceptance in accordance with GCC
Clause 25 (Commissioning and Operational Acceptance) hereof.

“Defect Liability Period” means the period of validity of the warranties given by the Contractor
commencing at Completion of the Facilities or a part thereof, during which the Contractor is
responsible for defects with respect to the Facilities (or the relevant part thereof) as provided in
GCC Clause 27 (Defect Liability) hereof.
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“Notice of Dissatisfaction” means the notice given by either Party to the other under Sub-Clause
46.4 indicating its dissatistaction and intention to commence arbitration.

2. Contract Documents

2.1 Subject to Article 1.2 (Order of Precedence) of the Contract Agreement, all documents forming
part of the Contract (and all parts thereof) are intended to be correlative, complementary and
mutually explanatory. The Contract shall be read as a whole.

3. Interpretation

3.1  In the Contract, except where the context requires otherwise:
a) Words indicating one gender include all genders;
b) words indicating the singular also include the plural and words indicating the plural also
include the singular;

c) provisions including the word “agree,” «

be recorded in writing;

agreed,” or “agreement” require the agreement to

d) the word “tender” is synonymous with “Tender,” “tenderer,” with “Tenderer,” and “tender
documents” with “Tendering Document,” and

e) “written” or “in writing” means hand-written, type~written, printed or electronically
made, and resulting in a permanent record.

The marginal words and other headings shall not be taken in to consideration in the
interpretation of these Conditions.

3.2 Incoterms
Unless inconsistent with any provision of the Contract, the meaning of any trade term and the
rights and obligations of Parties thereunder shall be as prescribed by Incoterms.

Incoterms means international rules for interpreting trade terms published by the International
Chamber of Commerce (latest edition), 38 C ours Albert ler, 75008 Paris, France.

3.3  Entire Agreement

3.3.1 Subject to GCC Sub-Clause 16.4 hereof, the Contract constitutes the entire agreement between
the Procuring Entity and Contractor with respect to the subject matter of Contract and supersedes
all communications, negotiations and agreements (whether written or oral) of Parties with
respect there to made prior to the date of Contract.

3.4  Amendment
No amendment or other variation of the Contract shall be effective unless it is in writing, is dated,
expressly refers to the Contract, and is signed by a duly authorized representative of each Party
hereto.

3.5  Independent Contractor

The Contractor shall be an independent contract or performing the Contract. The Contract does
not create any agency, partnership, joint venture or other joint relationship between the Parties
hereto. Subject to the provisions of the Contract, the Contractor shall be solely responsible for the
manner in which the Contract is performed. All employees, representatives or Subcontractors
engaged by the Contractor in connection with the performance of the Contract shall be under the
complete control of the Contractor and shall not be deemed to be employees of the Procuring
Entity, and nothing contained in the Contractor in any subcontract awarded by the Contractor
shall be construed to create any contractual relationship between any such employees,
representatives or Subcontractors and the Procuring Entity.

3.6 Non-Waiver

3.6.1 Subject to GCC Sub-Clause 3.6.2 below, no relaxation, forbearance, delay or indulgence by
either Party in enforcing any of the terms and conditions of the Contract or the granting of time
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by either Party to the other shall prejudice, affect or restrict the rights of that Party under the
Contract, nor shall any waiver by either Party of any breach of Contract operate as waiver of any
subsequent or continuing breach of Contract.

3.6.2 Any waiver of a Party's rights, powers or remedies under the Contract must be in writing, must
be dated and signed by an authorized representative of the Party granting such waiver, and must
specify the right and the extent to which it is being waived.

3.7  Severability
If any provision or condition of the Contract is prohibited or rendered invalid or unenforceable,
such prohibition, in validity or unenforced ability shall not affect the validity or enforce ability of
any other provisions and conditions of the Contract.

3.8  Country of Origin

“Origin” means the place where the plant and component parts thereof are mined, grown,
produced or manufactured, and from which the services are provided. Plant components are
produced when, through manufacturing, processing, or substantial or major assembling of
components, a commercially recognized product results that is substantially in its basic
characteristics or in purpose or utility from its components.

4 Communications

4.3  Wherever these Conditions provide for the giving or issuing of approvals, certificates, consents,
determinations, notices, requests and discharges, these communications shall be:
a In writing and delivered against receipt; and
b delivered, sent or transmitted to the address for the recipient's communications as stated in

the Contract Agreement.

When a certificate is issued to a Party, the certifier shall send a copy to the other Party. When a
notice is issued to a Party, by the other Party or the Project Manager, a copy shall be sent to the
Project Manager or the other Party, as the case may be.

5 Law and Language

5.3  The Contract shall be governed by in accordance with laws of Kenya
5.4  The ruling language of the Contract shall be English Language.

5.5  The language for communications shall be the English language.

6 Fraud and Corruption

6.1  The Procuring Entity requires compliance with the provisions of the Public Procurement and
Asset Disposal Act, 2015, Section 62 as set forth in Section ......” Declaration not to engage in
corruption”. The tender submitted by a person shall include a declaration that the person shall
not engage in any corrupt or fraudulent practice and a declaration that the person or his or her
sub-~contractors are not debarred from participating in public procurement proceedings.

6.2  Tenderers shall permit and shall cause their agents (where declared or not), subcontractors,
sub-consultants, service providers, suppliers, and their personnel, to permit the PPRA to inspect
all accounts, records and other documents relating to any initial selection process,
prequalification process, tender submission, proposal submission, and contract performance (in
the case of award), and to have them audited by auditors appointed by the PPRA.

B.  Subject Matter of Contract
7 Scope of Facilities

7.1  Unless otherwise expressly limited in the Procuring Entity's Requirements, the Contractor's
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7.2

7.3

3.1

8.2

9.1

9.2

9.3

obligations cover the provision of all Plant and the performance of all Installation Services
required for the design, and the manufacture (including procurement, quality assurance,
construction, installation, associated civil works, Pre- commissioning and delivery) of the Plant,
and the installation, completion and commissioning of the Facilities in accordance with the plans,
procedures, specifications, drawings, codes and any other documents as specified in the Section,
Procuring Entity's Requirements. Such specifications include, but are not limited to, the provision
of supervision and engineering services; the supply of labor, materials, equipment, spare parts (as
specified in GCC Sub-Clause 7.3 below) and accessories; Contractor's Equipment; construction
utilities and supplies; temporary materials, structures and facilities; transportation (including,
without limitation, unloading and hauling to, from and at the Site); and storage, except for those
supplies, works and services that will be provided or performed by the Procuring Entity, asset for
thin the Appendix to the Contract Agreement titled Scope of Works and Supply by the Procuring
Entity.

The Contractor shall, unless specifically excluded in the Contract, perform all such work and/or
supply all such items and materials not specifically mentioned in the Contract but that can be
reasonably inferred from the Contract as being required for attaining Completion of the Facilities
as if such work and/or items and materials were expressly mentioned in the Contract.

In addition to the supply of Mandatory Spare Parts included in the Contract, the Contractor
agrees to supply spare parts required for the operation and maintenance of the Facilities for the
period specified in the SCC and the provisions, if any, specified in the SCC. However, the identity,
specifications and quantities of such spare parts and the terms and conditions relating to the
supply there of are to be agreed between the Procuring Entity and the Contractor, and the price of
such spare parts shall be that given in Price Schedule No.6, which shall be added to the Contract
Price. The price of such spare parts shall include the purchase price there for and other costs and
expenses (including the Contractor's fees) relating to the supply of spare parts.

Time for Commencement and Completion

The Contractor shall commence work on the Facilities within the period specified in the SCC and
without prejudice to GCC Sub-Clause 26.2 hereof, the Contractor shall thereafter proceed with
the Facilities in accordance with the time schedule specified in the Appendix to the Contract
Agreement titled Time Schedule.

The Contractor shall attain Completion of the Facilities or of a part where a separate time for
Completion of such part is specified in the Contract, within the time stated in the SCC or within
such extended time to which the Contractor shall be entitled under GCC Clause 40 hereof.

Contractor's Responsibilities

The Contractor shall design, manufacture including associated purchases and/or
subcontracting, install and complete the Facilities in accordance with the Contract. When
completed, the Facilities should be fit for the purposes for which they are intended as defined in
the Contract.

The Contractor confirms that it has entered in to this Contract on the basis of a proper
examination of the data relating to the Facilities including any data as to boring tests provided by
the Procuring Entity, and on the basis of information that the Contractor could have obtained
from a visual inspection of the Site if access there to was available and of other data readily
available to it relating to the Facilities as of the date twenty-eight (28) days prior to Tender
submission. The Contractor acknowledges that any failure to acquaint itself with all such data
and information shall not relieve its responsibility for properly estimating the difficulty or cost of
successfully performing the Facilities.

The Contractor shall acquire and pay for all permits, approvals and /or licenses from all local,
state or national government authorities or public service undertakings in the country where the
Site is located which such authorities or undertakings require the Contractor to obtain in its name
and which are necessary for the performance of the Contract, including, without limitation, visas
for the Contractor's and Subcontractor's personnel and entry permits for all imported Contractor's
Equipment. The Contractor shall acquire all other permits, approvals and/or licenses that are not
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9.4

9.5

9.6

9.7

9.8

10

10.1

10.2

10.3

10.4

the responsibility of the Procuring Entity under GCC Sub- Clause10.3 hereof and that are
necessary for the performance of the Contract.

The Contractor shall comply with all laws in force in the country where the Facilities are to be
implemented. The laws will include all local, state, national or other laws that affect the
performance of the Contract and bind upon the Contractor. The Contractor shall indemnify and
hold harmless the Procuring Entity from and against any and all liabilities, damages, claims, fines,
penalties and expenses of whatever nature arising or resulting from the violation of such laws by
the Contractor or its personnel, including the Subcontractors and their personnel, but without
prejudice to GCC Sub-Clause 10.1 hereof.

Any Plant and Installation Services that will be incorporated in or be required for the Facilities
and other supplies shall have their origin as specified under GCC Clause 1 (Country of Origin).
Any subcontractors retained by the Contractor shall be from a country as specified in GCC
Clausel Country of Origin).

If the Contractor is a joint venture, or association (JV) of two or more persons, all such persons
shall be jointly and severally bound to the Procuring Entity for the fulfillment of the provisions of
the Contract, and shall designate one of such persons to act as a leader with authority to bind the
JV. The composition or the constitution of the JV shall not be altered without the prior consent of
the Procuring Entity.

Pursuant to paragraph 2.2 e. of Appendix B to the General Conditions the Contractor shall
permit and shall cause its subcontractors and sub-consultants to permit, PPRA and/or persons
appointed by PPRA to inspect the Site and/or the accounts and records relating to the
procurement process, selection and/or contract execution, and to have such accounts and
records audited by auditors appointed by PPRA. The Contractor's and its Subcontractors' and sub-
consultants' attention is drawn to Sub-Clause 6.1 which provides, interalia, that acts intended to
materially impede the exercise of the PPRA's inspection and audit rights constitute a prohibited
practice subject to contract termination.

The Contractor shall conform to the sustainable procurement contractual provisions, if and as
specified in the SCC.

Procuring Entity's Responsibilities

All information and/or data to be supplied by the Procuring Entity as described in the Appendix
to the Contract Agreement titled Scope of Works and Supply by the Procuring Entity, shall be
deemed to be accurate, except when the Procuring Entity expressly states otherwise.

The Procuring Entity shall be responsible for acquiring and providing legal and physical
possession of the Site and access thereto, and for providing possession of and access to all other
areas reasonably required for the proper execution of the Contract, including all requisite rights
of way, as specified in the Appendix to the Contract Agreement titled Scope of Works and Supply
by the Procuring Entity. The Procuring Entity shall give full possession of an accord all rights of
access there to on or before the date (s) specified in that Appendix.

The Procuring Entity shall acquire and pay for all permits, approvals and/or licenses from all
local, state or national government authorities or public service under takings in the country
where the Site is located which such authorities or under takings require the Procuring Entity to
obtain in the Procuring Entity's name, (b) are necessary for the execution of the Contract,
including those required for the performance by both the Contractor and the Procuring Entity of
their respective obligations under the Contract, and (c) are specified in the Appendix (Scope of
Works and Supply by the Procuring Entity).

If requested by the Contractor, the Procuring Entity shall use its best endeavors to assist the
Contractor in obtaining in a timely and expeditious manner all permits, approvals and/or
licenses necessary for the execution of the Contract from all local, state or national government
authorities or public service under takings that such authorities or undertakings require the
Contractor or Subcontractors or the personnel of the Contractor or Subcontractors, as the case
may be, to obtain.
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10.5 Unless otherwise specified in the Contract or agreed upon by the Procuring Entity and the
Contractor, the Procuring Entity shall provide sufficient, properly qualified operating and
maintenance personnel; shall supply and make available all raw materials, utilities, lubricants,
chemicals, catalysts, other materials and facilities; and shall perform all work and services of
whatsoever nature, including those required by the Contractor to properly carry out Pre-
commissioning, Commissioning and Guarantee Tests, all in accordance with the provisions of the
Appendix to the Contract Agreement titled Scope of Works and Supply by the Procuring Entity, at
or before the time specified in the program furnished by the Contractor under GCC Sub-
Clause18.2 hereof and in the manner thereupon specified or as otherwise agreed upon by the
Procuring Entity and the Contractor.

10.6 The Procuring Entity shall be responsible for the continued operation of the Facilities after
Completion, in accordance with GCC Sub-Clause 24.8, and shall be responsible for facilitating
the Guarantee Test (s) for the Facilities, in accordance with GCC Sub-Clause 25.2.

10.7  All costs and expenses involved in the performance of the obligations under this GCC Clause 10
shall be the responsibility of the Procuring Entity, save those to be incurred by the Contractor with
respect to the performance of Guarantee Tests, in accordance with GCC Sub-Clause25.2.

10.8 In the event that the Procuring Entity shall be in breach of any of his obligations under this
Clause, the additional cost incurred by the Contractor in consequence there of shall be
determined by the Project Manager and added to the Contract Price.

C. Payment
11 Contract Price

11.1 Contract as specified in Article 2 (Contract Price and Terms of Payment) of the Contract
Agreement.

11.2  Unless an adjustment clause is provided for in the SCC, the Contract Price shall be a firm lump
sum not subject to any alteration, except in the event of a Change in the Facilities or as otherwise
provided in the Contract.

11.3 Subject to GCC Sub-Clauses 9.2,10.1 and 35 hereof, the Contractor shall be deemed to have
satisfied itself as to the correctness and sufficiency of the Contract Price, which shall, except as
otherwise provided for in the Contract, cover all its obligations under the Contract.

12 Terms of Payment

12.1 The Contract Price shall be paid as specified in Article 2 (Contract Price and Terms of Payment)
of the Contract Agreement and in the Appendix to the Contract Agreement titled Terms and
Procedures of Payment, which also outlines the procedures to be followed in making application
for and processing payments.

12.2 No payment made by the Procuring Entity herein shall be deemed to constitute acceptance by
the Procuring Entity of the Facilities or any part (s) thereof.

12.3 In the event that the Procuring Entity fails to make any payment by its respective due date or
within the period set for thin the Contract, the Procuring Entity shall pay to the Contractor
interest on the amount of such delayed payment at the rate(s) shown in the Appendix to the
Contract Agreement titled Terms and Procedures of Payment, for the period of delay until
payment has been made in full, whether before or after judgment or arbitrage award.

12.4 The currency or currencies in which payments are made to the Contractor under this Contract
shall be specified in the Appendix to the Contract Agreement titled Terms and Procedures of
Payment, subject to the general principle that payments will be made in the currency or
currencies in which the Contract Price has been stated in the Contractor's Tender.

13 Securities

13.1 Issuance of Securities
The Contractor shall provide the securities specified below in favor of the Procuring Entity at the
times, and in the amount, manner and form specified below.

13.2 Advance Payment Security
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13.2.1 The Contractor shall, within twenty-eight (28) days of the notification of contract award,
provide a security in an amount equal to the advance payment calculated in accordance with the
Appendix to the Contract Agreement titled Terms and Procedures of Payment, and in the same
currency or currencies.

13.2.2 The security shall be in the form provided in the Tendering documents or in another form
acceptable to the Procuring Entity. The amount of the security shall be reduced in proportion to
the value of the Facilities executed by and paid to the Contractor from time to time, and shall
automatically become null and void when the full amount of the advance payment has been
recovered by the Procuring Entity. The security shall be returned to the Contractor immediately
after its expiration.

13.3 Performance Security

13.3.1 The Contractor shall, within twenty-eight (28) days of the notification of contract award,
provide a security for the due performance of the Contract in the amount specified in the SCC.

13.3.2 The Performance Security shall be denominated in the currency or currencies of the Contract, or
in a freely convertible currency acceptable to the Procuring Entity, and shall be in the form
provided in Section X, Contract Forms, corresponding to the type of bank guarantee stipulated by
the Procuring Entity in the SCC, or in another form acceptable to the Procuring Entity.

13.3.3 Unless otherwise specified in the SCC, the security shall be reduced by half on the date of the
Operational Acceptance. The Security shall become null and void, or shall be reduced prorata to
the Contract Price of a part of the Facilities for which a separate Time for Completion is provided,
five hundred and forty (540) days after Completion of the Facilities or three hundred and sixty
five (365) days after Operational Acceptance of the Facilities, whichever occurs first; provided,
however, that if the Defects Liability Period has been extended on any part of the Facilities
pursuant to GCC Sub-Clause27.8 hereof, the Contractor shall issue an additional security in an
amount proportionate to the Contract Price of that part. The security shall be returned to the
Contractor immediately after its expiration, provided, however, that if the Contractor, pursuant
to GCC Sub- Clause 27.10, is liable for an extended defect liability obligation, the Performance
Security shall be extended for the period specified in the SCC pursuant to GCC Sub-Clause 27.10
and up to the amount specified in the SCC.

13.3.4 The Procuring Entity shall not make a claim under the Performance Security, except for
amounts to which the Procuring Entity is entitled under the Contract. The Procuring Entity shall
indemnify and hold the Contractor harmless against and from all damages, losses and expenses
(including legal fees and expenses) resulting from a claim under the Performance Security to the
extent to which the Procuring Entity was not entitled to make the claim.

14 Taxes and Duties

14.1 Except as otherwise specifically provided in the Contract, the Contractor shall bear and pay all
taxes, duties, levies and charges assessed on the Contractor, its Subcontractors or their employees
by all municipal, state or national government authorities in connection with the Facilities in and
outside of the country where the Site is located.

14.2 If any tax exemptions, reductions, allowances or privileges may be available to the Contractor in
Kenya, the Procuring Entity shall use its best endeavors to enable the Contractor to benefit from
any such tax savings to the maximum allowable extent.

14.3  For the purpose of the Contract, it is agreed that the Contract Price specified in Article 2
(Contract Price and Terms of Payment) of the Contract Agreement is based on the taxes, duties,
levies and charges prevailing at the date twenty-eight (28) days prior to the date of Tender
submission in Kenya (hereinafter called “Tax” in this GCC Sub-Clause14.4). If any rates of Tax
are increased or decreased, a new Tax is introduced, an existing Tax is abolished, or any change
in interpretation or application of any Tax occurs in the course of the performance of Contract,
which was or will be assessed on the Contractor, Subcontractors or their employees in connection
with performance of the Contract, an equitable adjustment of the Contract Price shall be made to
fully take in to account any such change by addition to the Contract Price or deduction
therefrom, as the case may be, in accordance with GCC Clause36 hereof.
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A. Intellectual Property
15 License/Use of Technical Information

15.1 For the operation and maintenance of the Plant, the Contractor hereby grants a non-exclusive
and non- transferable license (without the right to sub-license) to the Procuring Entity under the
patents, utility models or other industrial property rights owned by the Contractor or by a third
Party from whom the Contractor has received the right to grant licenses there under, and shall
also grant to the Procuring Entity a non-exclusive and non-transferable right (without the right
to sub-license) to use the know-how and other technical information disclosed to the Procuring
Entity under the Contract. Nothing contained herein shall be construed as transferring ownership
of any patent, utility model, trademark, design, copyright, know-how or other intellectual
property right from the Contractor or any third Party to the Procuring Entity.

15.2  The copy right in all drawings, documents and other materials containing data and information
furnished to the Procuring Entity by the Contractor here in shall remain vested in the Contractor
or, if they are furnished to the Procuring Entity directly or through the Contractor by any third
Party, including suppliers of materials, the copy right in such materials shall remain vested in
such third Party.

16 Confidential Information

16.1 The Procuring Entity and the Contractor shall keep confidential and shall not, without the
written consent of the other Party hereto, divulge to any third Party any documents, data or other
information furnished directly or indirectly by the other Party hereto in connection with the
Contract, whether such information has been furnished prior to, during or following termination
of the Contract. Notwithstanding the above, the Contractor may furnish to its Subcontractor (s)
such documents, data and other information it receives from the Procuring Entity to the extent
required for the Subcontractor (s) to perform its work under the Contract, in which event the
Contractor shall obtain from such Subcontractor (s) an under taking of confidentiality similar to
that imposed on the Contractor under this GCC Clause16.

16.2 The Procuring Entity shall not use such documents, data and other information received from
the Contractor for any purpose other than the operation and maintenance of the Facilities.
Similarly, the Contractor shall not use such documents, data and other information received from
the Procuring Entity for any purpose other than the design, procurement of Plant, construction or
such other work and services as are required for the performance of the Contract.

16.3 The obligation of a Party under GCC Sub-Clauses 16.1 and 16.2 above, however, shall not apply
to that information which

a Now or here after enters the public domain through no fault of that Party

b can be proven to have been possessed by that Party at the time of disclosure and which was
not previously obtained, directly or indirectly, from the other Party hereto

c otherwise lawfully becomes available to that Party from a third Party that has no obligation
of confidentiality.

16.4 The above provisions of this GCC Clause 16 shall not in any way modify any undertaking of
confidentiality given by either of the Parties hereto prior to the date of the Contract in respect of
the Facilities or any part thereof.

16.5 The provisions of this GCC Clause 16 shall survive termination, for whatever reason, of the
Contract.

B.  Execution of the Facilities
17 Representatives
17.1 Project Manager

If the Project Manager is not named in the Contract, then within fourteen (14) days of the
Effective Date, the Procuring Entity shall appoint and notify the Contractor in writing of the name
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of the Project Manager. The Procuring Entity may from time to time appoint some other person as
the Project Manager in place of the person previously so appointed, and shall give a notice of the
name of such other person to the Contractor without delay. No such appointment shall be made
at such a time or in such a manner as to impede the progress of work on the Facilities. Such
appointment shall only take effect upon receipt of such notice by the Contractor. The Project
Manager shall represent and act for the Procuring Entity at all times during the performance of
the Contract. All notices, instructions, orders, certificates, approvals and all other
communications under the Contract shall be given by the Project Manager, except as here in
otherwise provided.

All notices, instructions, information and other communications given by the Contractor to the
Procuring Entity under the Contract shall be given to the Project Manager, except as herein
otherwise provided.

17.2 Contractor's Representative & Construction Manager

17.2.1 If the Contractor's Representative is not named in the Contract, then within fourteen (14) days
of the Effective Date, the Contractor shall appoint the Contractor's Representative and shall
request the Procuring Entity in writing to approve the person so appointed. If the Procuring Entity
makes no objection to the appointment within fourteen (14) days, the Contractor's Representative
shall be deemed to have been approved. If the Procuring Entity objects to the appointment within
fourteen (14) days giving the reason therefor, then the Contractor shall appoint a replacement
within fourteen (14) days of such objection, and the foregoing provisions of this GCC Sub-
Clause17.2.1 shall apply thereto.

17.2.2 The Contractor's Representative shall represent and act for the Contractor at all times during the
performance of the Contract and shall give to the Project Manager all the Contractor's notices,
instructions, information and all other communications under the Contract.

17.2.3 All notices, instructions, information and all other communications given by the Procuring
Entity or the Project Manager to the Contractor under the Contract shall be given to the
Contractor's Representative or, in its absence, its deputy, except as herein otherwise provided.

17.2.4 The Contractor shall not revoke the appointment of the Contractor's Representative without the
Procuring Entity's prior written consent, which shall not be unreasonably withheld. If the
Procuring Entity consents thereto, the Contractor shall appoint some other person as the
Contractor's Representative, pursuant to the procedure set out in GCC Sub-Clause 17.2.1.

17.2.5 The Contractor's Representative may, subject to the approval of the Procuring Entity which shall
not be unreasonably withheld, at any time delegate to any person any of the powers, functions
and authorities vested in him or her. Any such delegation may be revoked at any time. Any such
delegation or revocation shall be subject to a prior notice signed by the Contractor's
Representative, and shall specify the powers, functions and authorities there by delegated or
revoked. No such delegation or revocation shall take effect unless and until a copy there of has
been delivered to the Procuring Entity and the Project Manager.

17.2.6 Any actor exercise by any person of powers, functions and authorities so delegated to him or her
in accordance with this GCC Sub-Clause 17.2.3 shall be deemed to be an actor exercise by the
Contractor's Representative.

17.2.7 From the commencement of installation of the Facilities at the Site until Completion, the
Contractor's Representative shall appoint a suitable person as the Construction Manager. The
Construction Manager shall supervise all work done at the Site by the Contractor and shall be
present at the Site throughout normal working hours except when on leave, sick or absent for
reasons connected with the proper performance of the Contract. Whenever the Construction
Manager is absent from the Site, a suitable person shall be appointed to act as the Construction
Manager's deputy.

17.2.8 The Procuring Entity may by notice to the Contractor object to any representative or person
employed by the Contractor in the execution of the Contract who, in the reasonable opinion of
the Procuring Entity, may be have inappropriately, may be incompetent or negligent, or may
commit a serious breach of the Site regulations provided under GCC Sub-Clause 22.4. The
Procuring Entity shall provide evidence of the same, where upon the Contractor shall remove
such person from the Facilities.
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17.2.9 If any representative or person employed by the Contractor is removed in accordance with GCC
Sub-Clause 17.2.5, the Contractor shall, where required, promptly appoint a replacement.

18  Work Program

18.1 Contractor's Organization
The Contractor shall supply to the Procuring Entity and the Project Manager a chart showing the
proposed organization to be established by the Contractor for carrying out work on the Facilities
within twenty-one (21) days of the Effective Date. The chart shall include the identities of the key
personnel and the curricula vitae of such key personnel to be employed shall be supplied together
with the chart. The Contractor shall promptly inform the Procuring Entity and the Project
Manager in writing of any revision or alteration of such an organization chart.

18.2 Program of Performance

Within twenty-eight (28) days after the Effective Date, the Contractor shall submit to the Project
Manager a detailed program of performance of the Contract, made in a form acceptable to the
Project Manager and showing the sequence in which it proposes to design, manufacture,
transport, assemble, install and pre- commission the Facilities, as well as the date by which the
Contractor reasonably requires that the Procuring Entity shall have fulfilled its obligations under
the Contract so as to enable the Contractor to execute the Contract in accordance with the
program and to achieve Completion, Commissioning and Acceptance of the Facilities in
accordance with the Contract. The program so submitted by the Contractor shall accord with the
Time Schedule included in the Appendix to the Contract Agreement titled Time Schedule, and any
other dates and periods specified in the Contract. The Contractor shall update and revise the
program as and when appropriate or when required by the Project Manager, but without
modification in the Times for Completion specified in the SCC pursuant to Sub-Clause 8.2 and
any extension granted in accordance with GCC Clause 40, and shall submit all such revisions to
the Project Manager.

18.3 Progress Report
The Contractor shall monitor progress of all the activities specified in the program referred to in
GCC Sub- Clause 18.2 above, and supply a progress report to the Project Manager every month.

The progress report shall be in a form acceptable to the Project Manager and shall indicate: (a)
percentage completion achieved compared with the planned percentage completion for each
activity; and (b) where any activity is behind the program, giving comments and likely
consequences and stating the corrective action being taken.

18.4 Progress of Performance

If at any time the Contractor's actual progress falls behind the program referred to in GCC Sub-
Clause 18.2, or it becomes apparent that it wills of all behind, the Contractor shall, at the request
of the Procuring Entity or the project Manager, prepare and submit to the Project Manager a
revised program, taking into account the prevailing circumstances, and shall notify the Project
Manager of the steps being taken to expedite progress so as to attain Completion of the Facilities
within the Time for Completion under GCC Sub-Clause 8.2, any extension thereof entitled under
GCC Sub-Clause 40.1, or any extended period as may otherwise be agreed upon between the
Procuring Entity and the Contractor.

18.5 Procedures
The Contract shall be executed in accordance with the Contract Documents including the
procedures given in the Forms and Procedures of the Procuring Entity's Requirements.

The Contractor may execute the Contract in accordance with its own standard project execution

plans and procedures to the extent that they do not conflict with the provisions contained in the
Contract.

19  Subcontracting

19.1 The Appendix to the Contract Agreement titled List of Major Items of Plant and Installation
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Services and List of Approved Subcontractors, specifies major items of supply or services and a list
of approved Subcontractors against each item, including manufacturers. In so far as no
Subcontractors are listed against any such item, the Contractor shall prepare a list of
Subcontractors for such item for inclusion in such list. The Contractor may from time to time
propose any addition to or deletion from any such list. The Contractor shall submit any such list
or any modification thereto to the Procuring Entity for its approval in sufficient time so as not to
impede the progress of work on the Facilities. Such approval by the Procuring Entity for any of
the Subcontractors shall not relieve the Contractor from any of its obligations, duties or
responsibilities under the Contract.

19.2  The Contractor shall select and employ its Subcontractors for such major items from those listed
in the lists referred to in GCC Sub-Clause19.1.

19.3 For items or parts of the Facilities not specified in the Appendix to the Contract Agreement titled
List of Major Items of Plant and Installation Services and List of Approved Subcontractors, the
Contractor may employ such Subcontractors as it may select, at its discretion.

19.4 Each sub-contract shall include provisions which would entitle the Procuring Entity to require
the sub-contract to be assigned to the Procuring Entity under GCC19.5 (if and when applicable),
or in event of termination by the Procuring Entity under GCC 42.2.

19.5 If a subcontractor's obligations extend beyond the expiry date of the relevant Defects Liability
Period and the Project Manager, prior to that date, instructs the Contractor to assign the benefits
of such obligations to the Procuring Entity, then the Contractor shall do so.

20" Design and Engineering
20.1 Specifications and Drawings

20.1.1 The Contractor shall execute the basic and detailed design and the engineering work in
compliance with the provisions of the Contract, or where not so specified, in accordance with
good engineering practice.

20.1.2 The Contractor shall be responsible for any discrepancies, errors or omissions in the
specifications, drawings and other technical documents that it has prepared, whether such
specifications, drawings and other documents have been approved by the Project Manager or not,
provided that such discrepancies, errors or omissions are not because of inaccurate information
furnished in writing to the Contractor by or on behalf of the Procuring Entity.

20.1.2 The Contractor shall be entitled to disclaim responsibility for any design, data, drawing,
specification or other document, or any modification thereof provided or designated by or on
behalf of the Procuring Entity, by giving a notice of such disclaimer to the Project Manager.

20.2 Codes and Standards

Wherever references are made in the Contract to codes and standards in accordance with which
the Contract shall be executed, the edition or the revised version of such codes and standards
current at the date twenty-eight (28) days prior to date of Tender submission shall apply unless
otherwise specified. During Contract execution, any changes in such codes and standards shall be
applied subject to approval by the Procuring Entity and shall be treated in accordance with GCC
Clause 39.

20.3 Approval/ Review of Technical Documents by Project Manager.

20.3.1 The Contractor shall prepare or cause its Subcontractors to prepare, and furnish to the Project
Manager the documents listed in the Appendix to the Contract Agreement titled List of
Documents for Approval or Review, for its approval or review as specified and in accordance with
the requirements of GCC Sub-Clause 18.2 (Program of Performance).

20.3.2 Any part of the Facilities covered by or related to the documents to be approved by the
Project Manager shall be executed only after the Project Manager's approval thereof.

GCC Sub-Clauses 20.3.2 through 20.3.7 shall apply to those documents requiring the Project
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Manager's approval, but not to those furnished to the Project Manager for its review only.

20.2.3 Within fourteen (14) days after receipt by the Project Manager of any document requiring the
Project Manager's approval in accordance with GCC Sub-Clause 20.3.1, the Project Manager
shall either return one copy thereof to the Contractor with its approval endorsed there on or shall
notify the Contractor in writing of its disapproval thereof and the reasons therefor and the
modifications that the Project Manager proposes.

If the Project Manager fails to take such action within the said fourteen (14) days, then the said
document shall be deemed to have been approved by the Project Manager.

20.3.4 The Project Manager shall not disapprove any document, except on the grounds that the
document does not comply with the Contractor that it is contrary to good engineering practice.

20.3.5 If the Project Manager disapproves the document, the Contractor shall modify the document
and resubmit it for the Project Manager's approval in accordance with GCC Sub-Clause 20.3.2. If
the Project Manager approves the document subject to modification(s), the Contractor shall make
the required modification (s), where upon the document shall be deemed to have been approved.

20.3.6 If any dispute or difference occurs between the Procuring Entity and the Contractor in
connection with or arising out of the disapproval by the Project Manager of any document
and/or any modification (s) there to that cannot be settled between the Parties within a
reasonable period, then such dispute or difference may be referred to a Dispute Board for
determination in accordance with GCC Sub-Clause 46.1 hereof. If such dispute or difference is
referred to a Dispute Board, the Project Manager shall give instructions as to whether and if so,
how, performance of the Contract is to proceed. The Contractor shall proceed with the Contract
in accordance with the Project Manager's instructions, provided that if the Dispute Board upholds
the Contractor's view on the dispute and if the Procuring Entity has not given notice under GCC
Sub-Clause 46.3 hereof, then the Contractor shall be reimbursed by the Procuring Entity for any
additional costs incurred by reason of such instructions and shall be relieved of such
responsibility or liability in connection with the dispute and the execution of the instructions as
the Dispute Board shall decide, and the Time for Completion shall be extended accordingly.

20.3.7 The Project Manager's approval, with or without modification of the document furnished by the
Contractor, shall not relieve the Contractor of any responsibility or liability imposed upon it by
any provisions of the Contract except to the extent that any subsequent failure results from
modifications required by the Project Manager.

20.3.8 The Contractor shall not depart from any approved document unless the Contractor has first
submitted to the Project Manager an amended document and obtained the Project Manager's
approval thereof, pursuant to the provisions of this GCC Sub-Clause 20.3.

If the Project Manager requests any change in any already approved document and/or in any
document based there on, the provisions of GCC Clause 39 shall apply to such request.

21 Procurement

21.1 Plant

Subject to GCC Sub-Clause 14.2, the Contractor shall procure and transport all Plant in an
expeditious and orderly manner to the Site.

21.2  Procuring Entity-Supplied Plant

If the Appendix to the Contract Agreement titled Scope of Works and Supply by the Procuring
Entity, provides that the Procuring Entity shall furnish any specific items to the Contractor, the
following provisions shall apply:

21.2.1 The Procuring Entity shall, at its own risk and expense, transport each item to the place on
or near the Site as agreed upon by the Parties and make such item available to the
Contractor at the time specified in the program furnished by the Contractor, pursuant to
GCC Sub-Clause18.2, unless otherwise mutually agreed.

21.2.2 Upon receipt of such item, the Contractor shall inspect the same visually and notify the
Project Manager of any detected shortage, defect or default. The Procuring Entity shall
immediately remedy any shortage, defector default, or the Contractor shall, if practicable
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and possible, at the request of the Procuring Entity, remedy such shortage, defect or default
at the Procuring Entity's cost and expense. After inspection, such item shall fall under the
care, custody and control of the Contractor. The provision of this GCC Sub-Clause21.2.2
shall apply to any item supplied to remedy any such shortage or default or to substitute for
any defective item, or shall apply to defective items that have been repaired.

21.2.3 The foregoing responsibilities of the Contractor and its obligations of care, custody and
control shall not relieve the Procuring Entity of liability for any undetected shortage, defect
or default, nor place the Contractor under any liability for any such shortage, defect or
default whether under GCC Clause 27 or under any other provision of Contract.

21.3 Transportation

21.3.1 The Contractor shall at its own risk and expense transport all the materials and the Contractor's
Equipment to the Site by the mode of transport that the Contractor judges most suitable under all
the circumstances.

21.3.2 Unless otherwise provided in the Contract, the Contractor shall be entitled to select any safe
mode of transport operated by any person to carry the materials and the Contractor's Equipment.

21.3.3 Upon dispatch of each shipment of materials and the Contractor's Equipment, the Contractor
shall notify the Procuring Entity by telex, cable, facsimile or electronic means, of the description
of the materials and of the Contractor's Equipment, the point and means of dispatch, and the
estimated time and point of arrival in the Kenya, if applicable, and at the Site. The Contractor
shall furnish the Procuring Entity with relevant shipping documents to be agreed upon between
the Parties.

21.3.4 The Contractor shall be responsible for obtaining, if necessary, approvals from the authorities
for transportation of the materials and the Contractor's Equipment to the Site. The Procuring
Entity shall use its best endeavors in a timely and expeditious manner to assist the Contractor in
obtaining such approvals, if requested by the Contractor. The Contractor shall indemnify and
hold harmless the Procuring Entity from and against any claim for damage to roads, bridges or
any other traffic facilities that may be caused by the transport of the materials and the
Contractor's Equipment to the Site.

21.4 Customs Clearance

21.4.1 The Contractor shall, at its own expense, handle all imported materials and Contractor's
Equipment at the point(s) of import and shall handle any formalities for customs clearance,
subject to the Procuring Entity's obligations under GCC Sub-Clause 14.2, provided that if
applicable laws or regulations require any application or act to be made by or in the name of the
Procuring Entity, the Procuring Entity shall take all necessary steps to comply with such laws or
regulations. In the event of delays in customs clearance that are not the fault of the Contractor,
the Contractor shall be entitled to an extension in the Time for Completion, pursuant to GCC
Clause40.

22 Installation
22.1 Setting Out/ Supervision

22.1.1 Bench Mark: The Contractor shall be responsible for the true and proper setting-out of the
Facilities in relation to bench marks, reference marks and lines provided to it in writing by or on
behalf of the Procuring Entity.

If, at any time during the progress of installation of the Facilities, any error shall appear in the
position, level or alignment of the Facilities, the Contractor shall forth with notify the Project
Manager of such error and, at its own expense, immediately rectify such error to the reasonable
satisfaction of the Project Manager. If such error is based on incorrect data provided in writing by
or on behalf of the Procuring Entity, the expense of rectifying the same shall be borne by the
Procuring Entity.
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22.1.2 Contractor's Supervision: The Contractor shall give or provide all necessary superintendence
during the installation of the Facilities, and the Construction Manager or its deputy shall be
constantly on the Site to provide full-time super intendance of the installation. The Contractor
shall provide and employ only technical personnel who are skilled and experienced in their
respective callings and supervisory staff who are competent to adequately supervise the work at
hand.

22.2 Labor:

22.2.1 Engagement of Staff and Labor

Except as otherwise stated in the Specification, the Contractor shall make arrangements for the
engagement of all staff and labor, local or otherwise, and for their payment, housing, feeding and
transport.

The Contractor shall provide and employ on the Site in the installation of the Facilities such
skilled, semi- skilled and unskilled labor as is necessary for the proper and timely execution of the
Contract. The Contractor is encouraged to use local labor that has the necessary skills.

The Contractor shall be responsible for obtaining all necessary permit(s) and/or visa(s) from the
appropriate authorities for the entry of all labor and personnel to be employed on the Site into
Kenya. The Procuring Entity will, if requested by the Contractor, use his best endeavors in a timely
and expeditious manner to assist the Contractor in obtaining any local, state, national or
government permission required for bringing in the Contractor's personnel.

The Contractor shall at its own expense provide the means of repatriation to all of its and its
Subcontractor's personnel employed on the Contract at the Site to the place where they were
recruited or to their domicile. It shall also provide suitable temporary maintenance of all such
persons from the cessation of their employment on the Contract to the date programmed for their
departure. In the event that the Contractor defaults in providing such means of transportation
and temporary maintenance, the Procuring Entity may provide the same to such personnel and
recover the cost of doing so from the Contractor.

22.2.2 Persons in the Service of Procuring Entity
The Contractor shall not recruit, or attempt to recruit, staff and labor from amongst the Procuring
Entity's Personnel.

22.2.3 Labor Laws

The Contractor shall comply with all the relevant labor Laws applicable to the Contractor's
Personnel, including Laws relating to their employment, health, safety, welfare, immigration and
emigration, and shall allow them all their legal rights.

The Contractor shall at all times during the progress of the Contract use its best endeavors to
prevent any unlawful, riotous or disorderly conduct or behavior by or amongst its employees and
the labor of its Subcontractors.

The Contractor shall, in all dealings with its labor and the labor of its Subcontractors currently
employed on or connected with the Contract, pay due regard to all recognized festivals, official
holidays, religious or other customs and all local laws and regulations pertaining to the
employment of labor.

22.2.4 Rates of Wages and Conditions of Labor

The Contractor shall pay rates of wages, and observe conditions of labor, which are not lower
than those established for the trade or industry where the work is carried out. If no established
rates or conditions are applicable, the Contractor shall pay rates of wages and observe conditions
which are not lower than the general level of wages and conditions observed locally by Procuring
Entities whose trade or industry is similar to that of the Contractor.

The Contractor shall in form the Contractor's Personnel about their liability to pay personal
income taxes in the Country in respect of such of their salaries, wages and allowances as are
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chargeable under the Laws for the time being in force, and the Contractor shall perform such
duties in regard to such deductions thereof as may be imposed on him by such Laws.

22.2.5 Working Hours

No work shall be carried out on the Site on locally recognized days of rest, or outside the normal
working hours stated in the SCC, unless:

a Otherwise stated in the Contract,
b The Project Manager gives consent, or
c The work is unavoidable, or necessary for the protection of life or property or for the safety

of the Works, in which case the Contractor shall immediately advise the Project Manager.

If and when the Contractor considers it necessary to carryout work at night or on public
holidays so as to meet the Time for Completion and requests the Project Manager's consent
thereto, the Project Manager shall not unreasonably withhold such consent.

This Sub-~Clause shall not apply to any work which is customarily carried out by rotary or double-
shifts.

22.2.6 Facilities for Staff and Labor

Except as otherwise stated in the Specification, the Contractor shall provide and maintain all
necessary accommodation and welfare facilities for the Contractor's Personnel. The Contractor
shall also provide facilities for the Procuring Entity's Personnel as stated in the Specification.

The Contractor shall not permit any of the Contractor's Personnel to maintain any temporary or
permanent living quarters within the structures forming part of the Permanent Works.

22.2.7 Health and Safety

The Contractor shall at all times take all reasonable precautions to maintain the health and safety
of the Contractor's Personnel. In collaboration with local health authorities, the Contractor shall
ensure that medical staff, first aid facilities, sick bay and ambulance service are available at all
times at the Site and at any accommodation for Contractor's and Procuring Entity's Personnel, and
that suitable arrangements are made for all necessary welfare and hygiene requirements and for
the prevention of epidemics.

The Contractor shall appoint an accident prevention officer at the Site, responsible for
maintaining safety and protection against accidents. This person shall be qualified for this
responsibility, and shall have the authority to issue instructions and take protective measures to
prevent accidents. Throughout the performance of the Contract, the Contractor shall provide
whatever is required by this person to exercise this responsibility and authority.

The Contractor shall send to the Project Manager, details of any accident as soon as practicable
after its occurrence. The Contractor shall maintain records and make reports concerning health,
safety and welfare of persons, and damage to property, as the Project Manager may reasonably
require.

The Contractor shall throughout the contract (including the Defects Notification Period): (i)
conduct Information, Education and Consultation Communication (IEC) campaigns, at least every
other month, addressed to all the Site staff and labor (including all the Contractor's employees, all
Subcontractors and Procuring Entity's and Project Manager's' employees, and all truck drivers and
crew making deliveries to Site for construction activities) and to the immediate local
communities, concerning the risks, dangers and impact, and appropriate avoidance behavior
with respect to of Sexually Transmitted Diseases (STD) -~ or Sexually Transmitted Infections (STI)
in general and HIV/AIDS in particular; (i) provide male or female condoms for all Site staff and
labor as appropriate; and (iii) provide for STI and HIV/AIDS screening, diagnosis, counseling and
referral to a dedicated national STI and HIV/AIDS program,(unless otherwise agreed) of all Site
staff and labor.

The Contractor shall include in the program to be submitted for the execution of the Facilities
under Sub- Clausel8.2 an alleviation program for Site staff and labor and their families in
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respect of Sexually Transmitted Infections (STI) and Sexually Transmitted Diseases (STD)
including HIV/AIDS. The STI, STD and HIV/AIDS alleviation program shall indicate when, how
and at what cost the Contractor plans to satisfy the requirements of this Sub-Clause and the
related specification. For each component, the program shall detail the resources to be provided
or utilized and any related sub-contracting proposed. The program shall also include provision of
a detailed cost estimate with supporting documentation. Payment to the Contractor for
preparation and implementation this program shall not exceed the Provisional Sum dedicated for
this purpose.

22.2.8 Funeral Arrangements

In the event of the death of any of the Contractor's personnel or accompanying members of their
families, the Contractor shall be responsible for making the appropriate arrangements for their
return or burial, unless otherwise specified in the SCC.

22.2.9 Records of Contractor's Personnel

The Contractor shall keep accurate records of the Contractor's personnel, including the number
of each class of Contractor's Personnel on the Site and the names, ages, genders, hours worked
and wages paid to all workers. These records shall be summarized on a monthly basis in a form
approved by the Project Manager and shall be available for inspection by the Project Manager
until the Contractor has completed all work.

22.2.10 Supply of Food stuffs

The Contractor shall arrange for the provision of a sufficient supply of suitable food as may be
stated in the Specification at reasonable prices for the Contractor's Personnel for the purposes of
or in connection with the Contract.

22.2.11 Supply of Water

The Contractor shall, having regard to local conditions, provide on the Site an adequate supply of
drinking and other water for the use of the Contractor's Personnel.

22.2.12 Measures against Insect and Pest Nuisance

The Contractor shall at all times take the necessary precautions to protect the Contractor's
Personnel employed on the Site from insect and pest nuisance, and to reduce their danger to
health. The Contractor shall comply with all the regulations of the local health authorities,
including use of appropriate insecticide.

22.2.13 Alcoholic Liquor or Drugs

The Contractor shall not, otherwise than in accordance with the Laws of Kenya, import, sell, give
barter or otherwise dispose of any alcoholic liquor or drugs, or permit or allow importation, sale,
<ift barter or disposal by Contractor's Personnel.

22.2.14 Arms and Ammunition

The Contractor shall not give, barter, or otherwise dispose of, to any person, any arms or
ammunition of any kind, or allow Contractor's Personnel to do so.

22.2.15 Prohibition of All Forms of Forced or Compulsory Labor

The contractor shall not employ “forced or compulsory labor” in any form. “Forced or
compulsory labor” consists of all work or service, not voluntarily performed, that is extracted
from an individual under threat of force or penalty.

22.2.16 Prohibition of Harmful Child Labor

The Contractor shall not employ any child to perform any work that is economically exploitative,
or is likely to be hazardous to, or to interfere with, the child's education, or to be harmful to the
child's health or physical, mental, spiritual, moral, or social development.

22.3 Contractor's Equipment
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22.3.1 All Contractor's Equipment brought by the Contractor on to the Site shall be deemed to be
intended to be used exclusively for the execution of the Contract. The Contractor shall not remove
the same from the Site without the Project Manager's consent that such Contractor's Equipment is
no longer required for the execution of the Contract.

22.3.2 Unless otherwise specified in the Contract, upon completion of the Facilities, the Contractor
shall remove from the Site all Equipment brought by the Contractor on to the Site and any surplus
materials remaining there on.

22.3.3 The Procuring Entity will, if requested, use its best endeavors to assist the Contractor in
obtaining any local, state or national government permission required by the Contractor for the
export of the Contractor's Equipment imported by the Contractor for use in the execution of the
Contract that is no longer required for the execution of the Contract.

22.4 Site Regulations and Safety

The Procuring Entity and the Contractor shall establish Site regulations setting out the rules to be
observed in the execution of the Contract at the Site and shall comply there with. The Contractor
shall prepare and submit to the Procuring Entity, with a copy to the Project Manager, proposed
Site regulations for the Procuring Entity's approval, which approval shall not be unreasonably
withheld.

Such Site regulations shall include, but shall not be limited to, rules in respect of security, safety
of the Facilities, gate control, sanitation, medical care, and fire prevention.

22.5 Opportunities for Other Contractors

22.5.1 The Contractor shall, upon written request from the Procuring Entity or the Project Manager,
give all reasonable opportunities for carrying out the work to any other contractors employed by
the Procuring Entity on or near the Site.

22.5.2 If the Contractor, upon written request from the Procuring Entity or the Project Manager, makes
available to other contractors any roads or ways the maintenance for which the Contractor is
responsible, permits the use by such other contractors of the Contractor's Equipment, or provides
any other service of whatsoever nature for such other contractors, the Procuring Entity shall fully
compensate the Contractor for any loss or damage caused or occasioned by such other
contractors in respect of any such use or service, and shall pay to the Contractor reasonable
remuneration for the use of such equipment or the provision of such services.

22.5.3 The Contractor shall also so arrange to perform its work as to minimize, to the extent possible,
interference with the work of other contractors. The Project Manager shall determine the
resolution of any difference or conflict that may arise between the Contractor and other
contractors and the workers of the Procuring Entity in regard to their work.

22.5.4 The Contractor shall notify the Project Manager promptly of any defects in the other contractors'
work that come to its notice, and that could affect the Contractor's work. The Project Manager
shall determine the corrective measures, if any, required to rectify the situation after inspection of
the Facilities. Decisions made by the Project Manager shall be binding on the Contractor.

22.6 Emergency Work

If, by reason of an emergency arising in connection with and during the execution of the
Contract, any protective or remedial work is necessary as a matter of urgency to prevent damage
to the Facilities, the Contractor shall immediately carry out such work.

If the Contractor is unable or unwilling to do such work immediately, the Procuring Entity may
door cause such work to be done as the Procuring Entity may determine is necessary in order to
prevent damage to the Facilities. In such event the Procuring Entity shall, as soon as practicable
after the occurrence of any such emergency, notify the Contractor in writing of such emergency,
the work done and the reasons there for. If the work done or caused to be done by the Procuring
Entity is work that the Contractor was liable to do at its own expense under the Contract, the
reasonable costs incurred by the Procuring Entity in connection there with shall be paid by the
Contractor to the Procuring Entity. Otherwise, the cost of such remedial work shall be borne by
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the Procuring Entity.
22.7 Site Clearance

22.7.1 Site Clearance in Course of Performance: In the course of carrying out the Contract, the
Contractor shall keep the Site reasonably free from all unnecessary obstruction, store or remove
any surplus materials, clear away any wreckage, rubbish or temporary works from the Site, and
remove any Contractor's Equipment no longer required for execution of the Contract.

22.7.2 Clearance of Site after Completion: After Completion of all parts of the Facilities, the Contractor
shall clear away and remove all wreckage, rubbish and debris of any kind from the Site, and shall
leave the Site and Facilities in a clean and safe condition.

22.8 Watching and Lighting

The Contractor shall provide and maintain at its own expense all lighting, fencing, and watching
when and Where necessary for the proper execution and the protection of the Facilities, or for the
safety of the owners and occupiers of adjacent property and for the safety of the public.

23 Test and Inspection

23.1 The Contractor shall at its own expense carryout at the place of manufacture and/or on the Site
all such tests and/ or inspections of the Plant and any part of the Facilities as are specified in the
Contract.

23.2 The Procuring Entity and the Project Manager or their designated representatives shall be
entitled to attend the afore said test and/ or inspection, provided that the Procuring Entity shall
bear all costs and expenses incurred in connection with such attendance including, but not
limited to, all traveling and board and lodging expenses.

23.3 Whenever the Contractor is ready to carry out any such test and/or inspection, the Contractor
shall give a reasonable advance notice of such test and/or inspection and of the place and time
thereof to the Project
Manager.TheContractorshallobtainfromanyrelevantthirdPartyormanufactureranynecessarypermi
ssion or consent to enable the Procuring Entity and the Project Manager or their designated
representatives to attend the test and/ or inspection.

23.4 The Contractor shall provide the Project Manager with a certified report of the results of any
such test and/ or inspection. If the Procuring Entity or Project Manager or their designated
representatives fails to attend the test and/or inspection, or if it is agreed between the Parties that
such persons shall not do so, then the Contractor may proceed with the test and/ or inspection in
the absence of such persons, and may provide the Project Manager with a certified report of the
results thereof.

23.5 The Project Manager may require the Contractor to carry out any test and/or inspection not
required by the Contract, provided that the Contractor's reasonable costs and expenses incurred
in the carrying out of such test and/or inspection shall be added to the Contract Price. Further, if
such test and/or inspection impede the progress of work on the Facilities and/or the Contractor's
performance of its other obligations under the Contract, due allowance will be made in respect of
the Time for Completion and the other obligations so affected.

23.6 If any Plant or any part of the Facilities fails to pass any test and/ or inspection, the Contractor
shall either rectify or replace such Plant or part of the Facilities and shall repeat the test and/or
inspection upon giving a notice under GCC Sub-Clause 23.3.

23.7 1If any dispute or difference of opinion shall arise between the Parties in connection with or
arising out of the test and/or inspection of the Plant or part of the Facilities that cannot be settled
between the Parties within a reasonable period of time, it may be referred to a Dispute Board for
determination in accordance with GCC Sub-Clause 46.3.

23.8 The Contractor shall afford the Procuring Entity and the Project Manager, at the Procuring
Entity's expense, access at any reasonable time to any place where the Plant are being
manufactured or the Facilities are being installed, in order to inspect the progress and the manner
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of manufacture or installation, provided that the Project Manager shall give the Contractor a
reasonable prior notice.

23.9 The Contractor agrees that neither the execution of a test and/ or inspection of Plant or any part
of the Facilities, nor the attendance by the Procuring Entity or the Project Manager, nor the issue
of any test certificate pursuant to GCC Sub-Clause 23.4, shall release the Contractor from any
other responsibilities under the Contract.

23.10 No part of the Facilities or foundations shall be covered upon the Site without the Contractor
carrying out any test and/or inspection required under the Contract. The Contractor shall give a
reasonable notice to the Project Manager whenever any such parts of the Facilities or foundations
are ready or about to be ready for test and/or inspection; such test and/or inspection and notice
there of shall be subject to the requirements of the Contract.

23.11 The Contractor shall uncover any part of the Facilities or foundations, or shall make openings in
or through the same as the Project Manager may from time to time require at the Site, and shall
reinstate and make good such part or parts.

If any parts of the Facilities or foundations have been covered up at the Site after compliance with
the requirement of GCC Sub-Clause 23.10 and are found to be executed in accordance with the
Contract, the expenses of uncovering, making openings in or through, reinstating, and making
good the same shall be borne by the Procuring Entity, and the Time for Completion shall be
reasonably adjusted to the extent that the contractor has thereby been delayed or impeded in the
performance of any of its obligations under the Contract.

24 Completion of the Facilities

24.1 As soon as the Facilities or any part thereof has, in the opinion of the Contractor, been
completed operationally and structurally and put in a tight and clean condition as specified in the
Procuring Entity's Requirements, excluding minor items not materially affecting the operation or
safety of the Facilities, the Contractor shall so notify the Procuring Entity in writing.

24.2  Within seven (7) days after receipt of the notice from the Contractor under GCC Sub-Clause
24.1, the Procuring Entity shall supply the operating and maintenance personnel specified in the
Appendix to the Contract Agreement titled Scope of Works and Supply by the Procuring Entity for
Pre-commissioning of the Facilities or any part thereof.

24.3 Pursuant to the Appendix to the Contract Agreement titled Scope of Works and Supply by the
Procuring Entity, the Procuring Entity shall also provide, within the said seven (7) day period, the
raw materials, utilities, lubricants, chemicals, catalysts, facilities, services and other matters
required for Pre-commissioning of the Facilities or any part thereof.

24.4 As soon as reasonably practicable after the operating and maintenance personnel have been
supplied by the Procuring Entity and the raw materials, utilities, lubricants, chemicals, catalysts,
facilities, services and other matters have been provided by the Procuring Entity in accordance
with GCC Sub-Clause24.2, the Contractor shall commence Pre-commissioning of the Facilities or
the relevant part thereof in preparation for Commissioning, subject to GCC Sub-Clause 25.5.

24.5 As soon as all works in respect of Pre-commissioning are completed and, in the opinion of the
Contractor, the Facilities or any part thereof is ready for Commissioning, the Contractor shall so
notify the Project Manager in writing.

24.6 The Project Manager shall, within fourteen (14) days after receipt of the Contractor's notice
under GCC Sub- Clause24.4, either issue a Completion Certificate in the form specified in the
Procuring Entity's Requirements (Forms and Procedures), stating that the Facilities or that part
thereof have reached Completion as of the date of the Contractor's notice under GCC Sub-Clause
24.4, or notify the Contractor in writing of any defects and/or deficiencies.

If the Project Manager notifies the Contractor of any defects and/or deficiencies, the Contractor
shall then correct such defects and/or deficiencies, and shall repeat the procedure described in
GCC Sub-Clause 24.4.
If the Project Manager is satisfied that the Facilities or that part thereof have reached Completion,
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the Project Manager shall, within seven (7) days after receipt of the Contractor's repeated notice,
issue a Completion Certificate stating that the Facilities or that part thereof have reached
Completion as of the date of the Contractor's repeated notice.

If the Project Manager is not so satisfied, then it shall notify the Contractor in writing of any
defects and/or deficiencies within seven (7) days after receipt of the Contractor's repeated notice,
and the above procedure shall be repeated.

24.7 If the Project Manager fails to issue the Completion Certificate and fails to inform the Contractor
of any defects and/or deficiencies within fourteen (14) days after receipt of the Contractor's
notice under GCC Sub-Clause 24.4 or within seven (7) days after receipt of the Contractor's
repeated notice under GCC Sub-Clause 24.5, or if the Procuring Entity makes use of the Facilities
or part thereof, then the Facilities or that part there of shall be deemed to have reached
Completion as of the date of the Contractor's notice or repeated notice, or as of the Procuring
Entity's use of the Facilities, as the case may be.

24.8 As soon as possible after Completion, the Contractor shall complete all outstanding minor items
so that the Facilities are fully in accordance with the requirements of the Contract, failing which
the Procuring Entity will undertake such completion and deduct the costs there of from any
monies owing to the Contractor.

24.9 Upon Completion, the Procuring Entity shall be responsible for the care and custody of the
Facilities or the relevant part thereof, together with the risk of loss or damage thereto, and shall
thereafter take over the Facilities or the relevant part thereof.

25 Commissioning and Operational Acceptance
25.1 Commissioning

25.1.1 Commissioning of the Facilities or any part there of shall be commenced by the Contractor
immediately after issue of the Completion Certificate by the Project Manager, pursuant to GCC
Sub-Clause24.5, or immediately after the date of the deemed Completion, under GCC Sub-
Clause 24.6.

25.1.2 The Procuring Entity shall supply the operating and maintenance personnel and all raw
materials, utilities, lubricants, chemicals, catalysts, facilities, services and other matters required
for Commissioning.

25.1.3 In accordance with the requirements of the Contract, the Contractor's and Project Manager's
advisory personnel shall attend the Commissioning, including the Guarantee Test, and shall
advise and assist the Procuring Entity.

25.2 Guarantee Test

25.2  Subject to GCC Sub-Clause 25.5, the Guarantee Test and repeats there of shall be conducted by
the Contractor during Commissioning of the Facilities or the relevant part thereof to ascertain
whether the Facilities or the relevant part can attain the Functional Guarantees specified in the
Appendix to the Contract Agreement titled Functional Guarantees. The Procuring Entity shall
promptly provide the Contractor with such information as the Contractor may reasonably
require in relation to the conduct and results of the Guarantee Test and any repeats thereof.

25.1.1 If for reasons not attributable to the Contractor, the Guarantee Test of the Facilities or the
relevant part thereof cannot be successfully completed within the period from the date of
Completion specified in the SCC or any other period agreed upon by the Procuring Entity and
the Contractor, the Contractor shall be deemed to have fulfilled its obligations with respect to
the Functional Guarantees, and GCC Sub-Clauses 28.2 and 28.3 shall not apply.

25.3 Operational Acceptance

25.3.1 Subject to GCC Sub-Clause 25.4 below, Operational Acceptance shall occur in respect of the
Facilities or any part thereof when
a  The Guarantee Test has been successfully completed and the Functional Guarantees are met; or
b  the Guarantee Test has not been successfully completed or has not been carried out for
reasons not attributable to the Contractor within the period from the date of Completion
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specified in the SCC pursuant to GCC Sub-Clause 25.2.2 above or any other period agreed
upon by the Procuring Entity and the Contractor; or
¢ the Contractor has paid the liquidated damages specified in GCC Sub-Clause 28.3hereof; and
d  any minor items mentioned in GCC Sub-Clause 24.7 here of relevant to the Facilities or that
part thereof have been completed.

25.3.2 At any time after any of the events set out in GCC Sub-Clause 25.3.1 have occurred, the
Contractor may give a notice to the Project Manager requesting the issue of an Operational
Acceptance Certificate in the form provided in the Procuring Entity's Requirements (Forms and
Procedures) in respect of the Facilities or the part there of specified in such notice as of the date
of such notice.

25.3.3 The Project Manager shall, after consultation with the Procuring Entity, and within seven (7)
days after receipt of the Contractor's notice, issue an Operational Acceptance Certificate.

25.3.4 If within seven (7) days after receipt of the Contractor's notice, the Project Manager fails to issue
the Operational Acceptance Certificate or fails to inform the Contractor in writing of the
justifiable reasons why the Project Manager has not issued the Operational Acceptance
Certificate, the Facilities or the relevant part there of shall be deemed to have been accepted as
of the date of the Contractor's said notice.

25.4 Partial Acceptance

25.4.1 If the Contract specifies that Completion and Commissioning shall be carried out in respect of
parts of the Facilities, the provisions relating to Completion and Commissioning including the
Guarantee Test shall apply to each such part of the Facilities individually, and the Operational
Acceptance Certificate shall be issued accordingly for each such part of the Facilities.

25.4.2 1If a part of the Facilities comprises facilities such as buildings, for which no Commissioning or
Guarantee Test is required, then the Project Manager shall issue the Operational Acceptance
Certificate for such facility when it attains Completion, provided that the Contractor shall there
after complete any outstanding minor items that are listed in the Operational Acceptance
Certificate.

25.5 Delayed Pre-commissioning and/or Guarantee Test

25.5.1 In the event that the Contractor is unable to proceed with the Pre-commissioning of the Facilities
pursuant to Sub-Clause 24.3, or with the Guarantee Test pursuant to Sub-Clause 25.2, for
reasons attributable to the Procuring Entity either on account of non-availability of other
facilities under the responsibilities of other contractor(s), or for reasons beyond the Contractor's
control, the provisions leading to “deemed” completion of activities such as Completion,
pursuant to GCC Sub-Clause 24.6, and Operational Acceptance, pursuant to GCC Sub-Clause
25.3.4, and Contractor's obligations regarding Defect Liability Period, pursuant to GCC Sub-
Clause 27.2, Functional Guarantee, pursuant to GCC Clause 28, and Care of Facilities, pursuant
to GCC Clause 32 ,and GCC Clause 4 1.1, Suspension, shall not apply. In this case, the following
provisions shall apply.

25.5.2 When the Contractor is notified by the Project Manager that he will be unable to proceed with
the activities and obligations pursuant to above Sub-Clause 25.5.1, the Contractor shall be
entitled to the following:

a The Time of Completion shall be extended for the period of suspension without imposition
of liquidated damages pursuant to GCC Sub-Clause 26.2;

b  payments due to the Contractor in accordance with the provision specified in the Appendix
to the Contract Agreement titled Terms and Procedures of Payment, which would not have
been payable in normal circumstances due to non-completion of the subject activities, shall
be released to the Contractor against submission of a security in the form of a bank
guarantee of equivalent amount acceptable to the Procuring Entity, and which shall become
null and void when the Contractor will have complied with its obligations regarding those
payments, subject to the provision of Sub-Clause 25.5.3 below;
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¢ the expenses towards the above security and extension of other securities under the
contract, of which validity needs to be extended, shall be reimbursed to the Contractor by
the Procuring Entity;

d  the additional charges towards the care of the Facilities pursuant to GCC Sub-Clause 32.1
shall be reimbursed to the Contractor by the Procuring Entity for the period between the
notification mentioned above and the notification mentioned in Sub-Clause 25.5.4 below.
The provision of GCC Sub-Clause 33.2 shall apply to the Facilities during the same period.

e  Where the contract price is different from the corrected tender price, in order to ensure the
contractor is not paid less or more relative to the contract price (which would be the tender
price), payment valuation certificates and variation orders on omissions and additions
valued based on rates in the Bill of Quantities or schedule of rates in the Tender, will be
adjusted by a plus or minus percentage. The percentage already worked out during tender
evaluation is worked out as follows: (corrected tender price —tender price)/ tender price
X100.

25.5.3 In the event that the period of suspension under above Sub-Clause 25.5.1 actually exceeds one
hundred eighty (180) days, the Procuring Entity and Contractor shall mutually agree to any
additional compensation payable to the Contractor.

25.5.4 When the Contractor is notified by the Project Manager that the plant is ready for Pre-
commissioning, the Contractor shall proceed without delay in performing Pre-commissioning in
accordance with Clause 24.

A. Guarantees and Liabilities
26 Completion Time Guarantee

26.1 The Contractor guarantees that it shall attain Completion of the Facilities (or a part for which a
separate time for completion is specified) within the Time for Completion specified in the SCC
pursuant to GCC Sub-Clause 8.2, or within such extended time to which the Contractor shall be
entitled under GCC Clause 40 hereof.

26.2 If the Contractor fails to attain Completion of the Facilities or any part thereof within the Time
for Completion or any extension thereof under GCC Clause 40, the Contractor shall pay to the
Procuring Entity liquidated damages in the amount specified in the SCC as a percentage rate of
the Contract Price or the relevant part thereof. The aggregate amount of such liquidated damages
shall in no event exceed the amount specified as “Maximum” in the SCC as a percentage rate of
the Contract Price. Once the “Maximum” is reached, the Procuring Entity may consider
termination of the Contract, pursuant to GCC Sub-Clause 42.2.2.

26.3 Such payment shall completely satisfy the Contractor's obligation to attain Completion of the
Facilities or the relevant part thereof within the Time for Completion or any extension thereof
under GCC Clause 40. The Contractor shall have no further liability whatsoever to the Procuring
Entity in respect thereof.

26. 4 However, the payment of liquidated damages shall not in any way relieve the Contractor from
any of its obligations to complete the Facilities or from any other obligations and liabilities of the
Contractor under the Contract.

26. 5 Save for liquidated damages payable under this GCC Sub-Clause 26.2, the failure by the
Contractor to attain any milestone or other act, matter or thing by any date specified in the
Appendix to the Contract Agreement titled Time Schedule, and/or other program of work
prepared pursuant to GCC Sub-Clause 18.2 shall not render the Contractor liable for any loss or
damage there by suffered by the Procuring Entity.

26.6 If the Contractor attains Completion of the Facilities or any part there of before the Time for
Completion or any extension thereof under GCC Clause 40, the Procuring Entity shall pay to the
Contractor a bonus in the amount specified in the SCC. The aggregate amount of such bonus shall
in no event exceed the amount specified as “Maximum” in the SCC.
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27  Defect Liability

27.1 The Contractor warrants that the Facilities or any part thereof shall be free from defects in the
design, engineering, materials and workmanship of the Plant supplied and of the work executed.

27.2 The Defect Liability Period shall be five hundred and forty (540) days from the date of
Completion of the Facilities (or any part thereof) or one year from the date of Operational
Acceptance of the Facilities (or any part thereof), whichever first occurs, unless specified
otherwise in the SCC pursuant to GCC Sub-Clause 27.10.

If during the Defect Liability Period any defect should be found in the design, engineering,
materials and workmanship of the Plant supplied or of the work executed by the Contractor, the
Contractor shall promptly, in consultation and agreement with the Procuring Entity regarding
appropriate remedying of the defects, and at its cost, repair, replace or otherwise make good as
the Contractor shall determine at its discretion, such defect as well as any damage to the Facilities
caused by such defect. The Contractor shall not be responsible for the repair, replacement or
making good of any defector of any damage to the Facilities arising out of or resulting from any of
the following causes:

a Improper operation or maintenance of the Facilities by the Procuring Entity;
b Operation of the Facilities outside specifications provided in the Contract; or

C Normal wear and tear.

27.3 The Contractor's obligations under this GCC Clause 27 shall not apply to:

a any materials that are supplied by the Procuring Entity under GCC Sub-Clause 21.2, are
normally consumed in operation, or have a normal life shorter than the Defect Liability
Period stated herein;

b  any designs, specifications or other data designed, supplied or specified by or on behalf of
the Procuring Entity or any matters for which the Contractor has disclaimed responsibility
herein; or

¢ any other materials supplied or any other work executed by or on behalf of the Procuring
Entity, except for the work executed by the Procuring Entity under GCC Sub-Clause 27.7.

27.4 The Procuring Entity shall give the Contractor a notice stating the nature of any such defect
together with all available evidence thereof, promptly following the discovery thereof. The
Procuring Entity shall afford all reasonable opportunity for the Contractor to inspect any such
defect.

27.5 The Procuring Entity shall afford the Contractor all necessary access to the Facilities and the Site
to enable the Contractor to perform its obligations under this GCC Clause 27.

The Contractor may, with the consent of the Procuring Entity, remove from the Site any Plant or
any part of the Facilities that are defective if the nature of the defect, and/or any damage to the
Facilities caused by the defect, is such that repairs cannot be expeditiously carried out at the Site.

27.6 If the repair, replacement or making good is of such a character that it may affect the efficiency
of the Facilities or any part thereof, the Procuring Entity may give to the Contractor a notice
requiring that tests of the defective part of the Facilities shall be made by the Contractor
immediately upon completion of such remedial work, where upon the Contractor shall carryout
such tests.

27.7 If such part fails the tests, the Contractor shall carryout further repair, replacement or making
good, as the case may be, until that part of the Facilities passes such tests. The tests shall be
agreed upon by the Procuring Entity and the Contractor.

27.8 If the Contractor fails to commence the work necessary to remedy such defector any damage to
the Facilities caused by such defect within a reasonable time (which shall in no event be
considered to be less than fifteen (15) days), the Procuring Entity may, following notice to the
Contractor, proceed to do such work, and the reasonable costs incurred by the Procuring Entity
in connection there with shall be paid to the Procuring Entity by the Contractor or may be
deducted by the Procuring Entity from any monies due the Contractor or claimed under the
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Performance Security.

27.9 If the Facilities or any part thereof cannot be used by reason of such defect and/or making good
of such defect, the Defect Liability Period of the Facilities or such part, as the case may be, shall
be extended by a period equal to the period during which the Facilities or such part cannot be
used by the Procuring Entity because of any of the aforesaid reasons.

27.10 Except as provided in GCC Clauses 27 and 33, the Contractor shall be under no liability
whatsoever and how so ever arising, and whether under the Contractor at law, in respect of
defects in the Facilities or any part thereof, the Plant, design or engineering or work executed
that appear after Completion of the Facilities or any part thereof, except where such defects are
the result of the gross negligence, fraud, or criminal or willful action of the Contractor.

27.11 In addition, any such component of the Facilities, and during the period of time as may be
specified in the SCC, shall be subject to an extended defect liability period. Such obligation of the
Contractor shall be in addition to the defect liability period specified under GCC Sub-Clause
27.2.

28 Functional Guarantees

28.1 The Contractor guarantees that during the Guarantee Test, the Facilities and all parts thereof
shall attain the Functional Guarantees specified in the Appendix to the Contract Agreement
titled Functional Guarantees, subject to and upon the conditions therein specified.

28.2 If, for reasons attributable to the Contractor, the minimum level of the Functional Guarantees
specified in the Appendix to the Contract Agreement titled Functional Guarantees, are not met
either in whole or in part, the Contractor shall at its cost and expense make such changes,
modifications and/ or additions to the Plant or any part there of as may be necessary to meet at
least the minimum level of such Guarantees. The Contractor shall notify the Procuring Entity
upon completion of the necessary changes, modifications and/or additions, and shall request
the Procuring Entity to repeat the Guarantee Test until the minimum level of the Guarantees has
been met. If the Contractor eventually fails to meet the minimum level of Functional Guarantees,
the Procuring Entity may consider termination of the Contract, pursuant to GCC Sub-Clause
42.2.2.

28.3 If, for reasons attributable to the Contractor, the Functional Guarantees specified in the
Appendix to the Contract Agreement titled Functional Guarantees, are not attained either in
whole or in part, but the minimum level of the Functional Guarantees specified in the said
Appendix to the Contract Agreement is met, the Contractor shall, at the Contractor's option,
either

a  Make such changes, modifications and/or additions to the Facilities or any part there of that
are necessary to attain the Functional Guarantees at its cost and expense, and shall request
the Procuring Entity to repeat the Guarantee Test or

b  Pay liquidated damages to the Procuring Entity in respect of the failure to meet the
Functional Guarantees in accordance with the provisions in the Appendix to the Contract
Agreement titled Functional Guarantees.

¢ The payment of liquidated damages under GCC Sub-Clause 28.3, up to the limitation of
liability specified in the Appendix to the Contract Agreement titled Functional Guarantees,
shall completely satisfy the Contractor's guarantees under GCC Sub-Clause 28.3, and the
Contractor shall have no further liability whatsoever to the Procuring Entity in respect
thereof. Upon the payment of such liquidated damages by the Contractor, the Project
Manager shall issue the Operational Acceptance Certificate for the Facilities or any part
thereof in respect of which the liquidated damages have been so paid.

29 Patent Indemnity

29.1 The Contractor shall, subject to the Procuring Entity's compliance with GCC Sub-Clause 29.2,
indemnify and hold harmless the Procuring Entity and its employees and officers from and
against any and all suits, actions or administrative proceedings, claims, demands, losses,
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damages, costs, and expenses of whatsoever nature, including attorney's fees and expenses,
which the Procuring Entity may suffer as a result of any infringement or alleged infringement of
any patent, utility model, registered design, trademark, copy right or other intellectual property
right registered or otherwise existing at the date of the Contract by reason of: (a) the installation
of the Facilities by the Contractor or the use of the Facilities in Kenya; and (b) the sale of the
products produced by the Facilities in any country.

29.2  Such indemnity shall not cover any use of the Facilities or any part thereof other than for the
purpose indicated by or to be reasonably inferred from the Contract, any infringement resulting
from the use of the Facilities or any part thereof, or any products produced thereby in
association or combination with any other equipment, plant or materials not supplied by the
Contractor, pursuant to the Contract Agreement.

29.3 If any proceedings are brought or any claim is made against the Procuring Entity arising out of
the matters referred to in GCC Sub-Clause 29.1, the Procuring Entity shall promptly give the
Contractor a notice thereof, and the Contractor may at its own expense and in the Procuring
Entity's name conduct such proceedings or claim and any negotiations for the settlement of any
such proceedings or claim.

29.4 If the Contractor fails to notify the Procuring Entity within twenty-eight (28) days after receipt
of such notice that it intends to conduct any such proceedings or claim, then the Procuring
Entity shall be free to conduct the same on its own behalf. Unless the Contractor has so failed to
notify the Procuring Entity within the twenty- eight (28) day period, the Procuring Entity shall
make no admission that may be prejudicial to the defense of any such proceedings or claim.

29.5 The Procuring Entity shall, at the Contractor's request, afford all available assistance to the
Contractor in conducting such proceedings or claim, and shall be reimbursed by the Contractor
for all reasonable expenses incurred in so doing.

29.6 The Procuring Entity shall indemnify and hold harmless the Contractor and its employees,
officers and Subcontractors from and against any and all suits, actions or administrative
proceedings, claims, demands, losses, damages, costs, and expenses of whatsoever nature,
including attorney's fees and expenses, which the Contractor may suffer as a result of any
infringement or alleged infringement of any patent, utility model, registered design, trademark,
copyright or other intellectual property right registered or otherwise existing at the date of the
Contract arising out of or in connection with any design, data, drawing, specification, or other
documents or materials provided or designed by or on behalf of the Procuring Entity.

30  Limitation of Liability

30.1 Except in cases of criminal negligence or willful misconduct,

a) Neither Party shall be liable to the other Party, whether in contract, tort, or otherwise, for
any in director consequential loss or damage, loss of use, loss of production, or loss of
profits or interest costs, which may be suffered by the other Party in connection with the
Contract, other than specifically provided as any obligation of the Party in the Contract, and

b) the aggregate liability of the Contractor to the Procuring Entity, whether under the
Contract, in tort or otherwise, shall not exceed the amount resulting from the application of
the multiplier specified in the SCC, to the Contract Price or, if a multiplier is not so
specified, the total Contract Price, provided that this limitation shall not apply to the cost of
repairing or replacing defective equipment, or to any obligation of the Contractor to
indemnify the Procuring Entity with respect to patent infringement.

B. Risk Distribution
31 Transfer of Ownership

31.1 Ownership of the Plant (including spare parts) to be imported in to Kenya shall be transferred to
the Procuring Entity upon loading on to the mode of transport to be used to convey the Plant
from the country of origin to that country.

31.2 Ownership of the Plant (including spare parts) procured in Kenya shall be transferred to the
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Procuring Entity when the Plant are brought on to the Site.
31.3 Ownership of the Contractor's Equipment used by the Contractor and its Subcontractors in
connection with the Contract shall remain with the Contractor or its Subcontractors.

31.4 Ownership of any Plant in excess of the requirements for the Facilities shall revert to the
Contractor upon Completion of the Facilities or at such earlier time when the Procuring Entity
and the Contractor agree that the Plant in question are no longer required for the Facilities.

31.5 Notwithstanding the transfer of ownership of the Plant, the responsibility for care and custody
thereof together with the risk of loss or damage there to shall remain with the Contractor
pursuant to GCC Clause 32 (Care of Facilities) hereof until Completion of the Facilities or the
part there of in which such Plant are incorporated.

32 Care of Facilities

32.1 The Contractor shall be responsible for the care and custody of the Facilities or any part thereof
until the date of Completion of the Facilities pursuant to GCC Clause 24 or, where the Contract
provides for Completion of the Facilities in parts, until the date of Completion of the relevant
part, and shall make good at its own cost any loss or damage that may occur to the Facilities or
the relevant part thereof from any cause whatsoever during such period. The Contractor shall
also be responsible for any loss or damage to the Facilities caused by the Contractor or its
Subcontractors in the course of any work carried out, pursuant to GCC Clause 27.
Notwithstanding the foregoing, the Contractor shall not be liable for any loss or damage to the
Facilities or that part thereof caused by reason of any of the matters specified or referred to in
paragraphs (a), (b) and (c) of GCC Sub-Clauses 32.2 and 38.1.

32.2 1If any loss or damage occurs to the Facilities or any part, therecof or to the Contractor's
temporary facilities by reason of

a insofar as they relate to Kenya, nuclear reaction, nuclear radiation, radioactive
contamination, pressure wave caused by aircraft or other aerial objects, or any other
occurrences that an experienced contract or could not reasonably foresee, or if reasonably
foreseeable could not reasonably make provision for or insure against, in so far as such risks
are not normally insurable on the insurance market and are mentioned in the general
exclusions of the policy of insurance, including War Risks and Political Risks, taken out
under GCC Clause 34 hereof; or

b any use or occupation by the Procuring Entity or any third Party other than a
Subcontractor, authorized by the Procuring Entity of any part of the Facilities; or

c any use of or reliance upon any design, data or specification provided or designated by or
on behalf of the Procuring Entity, or any such matter for which the Contractor has
disclaimed responsibility herein, the Procuring Entity shall pay to the Contractor all sums
payable in respect of the Facilities executed, notwithstanding that the same be lost, destroyed
or damaged, and will pay to the Contractor the replacement value of all temporary facilities
and all parts thereof lost, destroyed or damaged. If the Procuring Entity requests the
Contractor in writing to make good any loss or damage to the Facilities thereby occasioned,
the Contractor shall make good the same at the cost of the Procuring Entity in accordance
with GCC Clause 39. If the Procuring Entity does not request the Contractor in writing to
make good any loss or damage to the Facilities thereby occasioned, the Procuring Entity shall
either request a change in accordance with GCC Clause 39, excluding the performance of
that part of the Facilities there by lost, destroyed or damaged, or, where the loss or damage
affects a substantial part of the Facilities, the Procuring Entity shall terminate the Contract
pursuant to GCC Sub-Clause 42.1 hereof.

32.3 The Contractor shall be liable for any loss of or damage to any Contractor's Equipment, or any
other property of the Contractor used or intended to be used for purposes of the Facilities,
except (i) as mentioned in GCC Sub-Clause 32.2 with respect to the Contractor's temporary
facilities, and (ii) where such loss or damage arises by reason of any of the matters specified in
GCC Sub-Clauses 32.2 (b) and (c) and 38.1.

32.4 With respect to any loss or damage caused to the Facilities or any part thereof or to the
Contractor's Equipment by reason of any of the matters specified in GCC Sub-Clause 38.1, the
provisions of GCC Sub-Clause 38.3 shall apply.
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33 Loss of or Damage to Property; Accident or Injury to Workers; Indemnification

33.1 Subject to GCC Sub-Clause 33.3, the Contractor shall indemnify and hold harmless the
Procuring Entity and its employees and officers from and against any and all suits, actions or
administrative proceedings, claims, demands, losses, damages, costs, and expenses of
whatsoever nature, including attorney's fees and expenses, in respect of the death or injury of
any person or loss of or damage to any property other than the Facilities whether accepted or
not, arising in connection with the supply and installation of the Facilities and by reason of the
negligence of the Contractor or its Subcontractors, or their employees, officers or agents, except
any injury, death or property damage caused by the negligence of the Procuring Entity, its
contractors, employees, officers or agents.

33.2 If any proceedings are brought or any claim is made against the Procuring Entity that might
subject the Contractor to liability under GCC Sub-Clause33.1, the Procuring Entity shall
promptly give the Contractor a notice thereof and the Contractor may at its own expense and in
the Procuring Entity's name conduct such proceedings or claim and any negotiations for the
settlement of any such proceedings or claim.

33.8 If the Contractor fails to notify the Procuring Entity within twenty-eight (28) days after receipt
of such notice that it intends to conduct any such proceedings or claim, then the Procuring
Entity shall be free to conduct the same on its own behalf. Unless the Contractor has so failed to
notify the Procuring Entity within the twenty- eight (28) day period, the Procuring Entity shall
make no admission that may be prejudicial to the defense of any such proceedings or claim.

33.9 The Procuring Entity shall, at the Contractor's request, afford all available assistance to the
Contractor in conducting such proceedings or claim, and shall be reimbursed by the Contractor
for all reasonable expenses incurred in so doing.

33.10 'The Procuring Entity shall indemnify and hold harmless the Contractor and its employees,
officers and Subcontractors from any liability for loss of or damage to property of the Procuring
Entity, other than the Facilities not yet taken over, that is caused by fire, explosion or any other
perils, in excess of the amount recoverable from insurances procured under GCC Clause 34,
provided that such fire, explosion or other perils were not caused by any actor failure of the
Contractor.

33.11 The Party entitled to the benefit of an indemnity under this GCC Clause 33 shall take all
reasonable measures to mitigate any loss or damage which has occurred. If the Party fails to take
such measures, the other Party's liabilities shall be correspondingly reduced.

34 Insurance

34.1 To the extent specified in the Appendix to the Contract Agreement titled Insurance
Requirements, the Contractor shall at its expense take out and maintain in effect, or cause to be
taken out and maintained in effect, during the performance of the Contract, the insurances set
forth below in the sums and with the deductibles and other conditions specified in the said
Appendix. The identity of the insurers and the form of the policies shall be subject to the
approval of the Procuring Entity, who should not unreasonably withhold such approval.

a. Cargo Insurance During Transport

Covering loss or damage occurring while in transit from the Contractor's or Subcontractor's
works or stores until arrival at the Site, to the Plant (including spare parts therefor) and to
the Contractor's Equipment.

b. Installation All Risks Insurance

Covering physical loss or damage to the Facilities at the Site, occurring prior to Completion
of the Facilities, with an extended maintenance coverage for the Contractor's liability in
respect of any loss or damage occurring during the Defect Liability Period while the
Contractor is on the Site for the purpose of performing its obligations during the Defect
Liability Period.

c.  Third Party Liability Insurance
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34.2

34.3

34.4

34.5

34.6

Covering bodily injury or death suffered by third Parties including the Procuring Entity's
personnel, and loss of or damage to property occurring in connection with the supply and
installation of the Facilities.

d. Automobile Liability Insurance

Covering use of all vehicles used by the Contractor or its Subcontractors, whether or not
owned by them, in connection with the execution of the Contract.

c.  Workers' Compensation

In accordance with the statutory requirements applicable in any country where the Contract or

any part thereof is executed.

d. Procuring Entity's Liability

In accordance with the statutory requirements applicable in any country where the Contract or

any part thereof is executed.

e.  Other Insurances
Such other insurances as may be specifically agreed upon by the Parties here to as listed in
the Appendix to the Contract Agreement titled Insurance Requirements.

The Procuring Entity shall be named as co-~insured under all insurance policies taken out by the
Contractor pursuant to GCC Sub-Clause 34.1, except for the Third Party Liability, Workers'
Compensation and Procuring Entity's Liability Insurances, and the Contractor's Subcontractors
shall be named as co-insureds under all insurance policies taken out by the Contractor pursuant
to GCC Sub-Clause 34.1 except for the Cargo Insurance During Transport, Workers'
Compensation and Procuring Entity's Liability Insurances. All insurer's rights of subrogation
against such co-insureds for losses or claims arising out of the performance of the Contract shall
be waived under such policies.

The Contractor shall, in accordance with the provisions of the Appendix to the Contract
Agreement titled Insurance Requirements, deliver to the Procuring Entity certificates of
insurance or copies of the insurance policies as evidence that the required policies are in full
force and effect. The certificates shall provide that no less than twenty-one (21) days' notice
shall be given to the Procuring Entity by insurers prior to cancellation or material modification
of a policy.

The Contractor shall ensure that, where applicable, its Subcontractor(s) shall take out and
maintain in effect adequate insurance policies for their personnel and vehicles and for work
executed by them under the Contract, unless such Subcontractors are covered by the policies
taken out by the Contractor.

The Procuring Entity shall at its expense take out and maintain in effect during the performance
of the Contract those insurances specified in the Appendix to the Contract Agreement titled
Insurance Requirements, in the sums and with the deductibles and other conditions specified in
the said Appendix. The Contractor and the Contractor's Subcontractors shall be named as co-
insureds under all such policies. All insurers' rights of subrogation against such co-insureds for
losses or claims arising out of the performance of the Contract shall be waived under such
policies. The Procuring Entity shall deliver to the Contractor satisfactory evidence that the
required insurances are in full force and effect. The policies shall provide that not less than
twenty-one (21) days' notice shall be given to the Contractor by all insurers prior to any
cancellation or material modification of the policies. If so requested by the Contractor, the
Procuring Entity shall provide copies of the policies taken out by the Procuring Entity under this
GCC Sub-Clause 34.5.

If the Contractor fails to take out and/or maintain in effect the insurances referred to in GCC
Sub-~Clause 34.1, the Procuring Entity may take out and maintain in effect any such insurances
and may from time to time deduct from any amount due the Contractor under the Contract any
premium that the Procuring Entity shall have paid to the insurer, or may otherwise recover such
amount as a debt due from the Contractor. If the Procuring Entity fails to take out and/or
maintain in effect the insurances referred to in GCC 34.5, the Contractor may take out and
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maintain in effect any such insurances and may from time to time deduct from any amount due
the Procuring Entity under the Contract any premium that the Contractor shall have paid to the
insurer, or may otherwise recover such amount as a debt due from the Procuring Entity. If the
Contractor fails to or is unable to take out and maintain in effect any such insurances, the
Contractor shall nevertheless have no liability or responsibility towards the Procuring Entity,
and the Contractor shall have full recourse against the Procuring Entity for any and all liabilities
of the Procuring Entity herein.

34.7 Unless otherwise provided in the Contract, the Contractor shall prepare and conduct all and any
claims made under the policies effected by it pursuant to this GCC Clause 34, and all monies
payable by any insurers shall be paid to the Contractor. The Procuring Entity shall give to the
Contractor all such reasonable assistance as may be required by the Contractor. With respect to
insurance claims in which the Procuring Entity's interest is involved, the Contractor shall not
give any release or make any compromise with the insurer without the prior written consent of
the Procuring Entity. With respect to insurance claims in which the Contractor's interest is
involved, the Procuring Entity shall not give any release or make any compromise with the
insurer without the prior written consent of the Contractor.

35. Unforeseen Conditions

35.1 If, during the execution of the Contract, the Contractor shall encounter on the Site any physical
conditions other than climatic conditions, or artificial obstructions that could not have been
reasonably foreseen prior to the date of the Contract Agreement by an experienced contractor
on the basis of reasonable examination of the data relating to the Facilities including any data as
to boring tests, provided by the Procuring Entity, and on the basis of information that it could
have obtained from a visual inspection of the Site if access thereto was available, or other data
readily available to it relating to the Facilities, and if the Contractor determines that it will in
consequence of such conditions or obstructions incur additional cost and expense or require
additional time to perform its obligations under the Contract that would not have been required
if such physical conditions or artificial obstructions had not been encountered, the Contractor
shall promptly, and before performing additional work or using additional Plant or Contractor's
Equipment, notify the Project Manager in writing of
a) the physical conditions or artificial obstructions on the Site that could not have been

reasonably foreseen;

c) the additional work and/or Plant and/or Contractor's Equipment required, including the
steps which the Contractor will or proposes to take to overcome such conditions or
obstructions;

d) the extent of the anticipated delay; and
d) the additional cost and expense that the Contractor is likely to incur.

On receiving any notice from the Contractor under this GCC Sub-Clause 35.1, the Project
Manager shall promptly consult with the Procuring Entity and Contractor and decide upon the
actions to be taken to overcome the physical

35.2 If the Contractor is delayed or impeded in the performance of the Contract because of any such
physical conditions or artificial obstructions referred to in GCC Sub-Clause 35.1, the Time for
Completion shall be extended in accordance with GCC Clause 40.

36. Change in Laws and Regulations

36.1 If, after the date twenty-eight (28) days prior to the date of Tender submission, in Kenya, any
law, regulation, ordinance, order or by-law having the force of law is enacted, promulgated,
abrogated or changed which shall be deemed to include any change in interpretation or
application by the competent authorities, that subsequently affects the costs and expenses of the
Contractor and/or the Time for Completion, the Contract Price shall be correspondingly
increased or decreased, and/or the Time for Completion shall be reasonably adjusted to the
extent that the Contractor has thereby been affected in the performance of any of its obligations
under the Contract. Notwithstanding the foregoing, such additional or reduced costs shall not
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37.

37.1

37.2

37.3

37.4

37.5

37.6

be separately paid or credited if the same has already been accounted for in the price
adjustment provisions where applicable, in accordance with the SCC pursuant to GCC Sub-
Clause 11.2.

Force Majeure

“Force Majeure” shall mean any event beyond the reasonable control of the Procuring Entity or
of the Contractor, as the case may be, and which is unavoidable notwithstanding the reasonable
care of the Party affected, and shall include, without limitation, the following:

a)  war, hostilities or warlike operations whether a state of war be declared or not, invasion,
act of foreign enemy and civil war

b)  rebellion, revolution, insurrection, mutiny, usurpation of civil or military government,
conspiracy, riot, civil commotion and terrorist acts

¢)  confiscation, nationalization, mobilization, commandeering or requisition by or under the
order of any government or de jure or de facto authority or ruler or any other act or
failure to act of any local state or national government authority

d)  strike, sabotage, lockout, embargo, import restriction, port congestion, lack of usual means
of public transportation and communication, industrial dispute, shipwreck, shortage or
restriction of power supply, epidemics, quarantine and plague

e)  carthquake, landslide, volcanic activity, fire, flood or inundation, tidal wave, typhoon or
cyclone, hurricane, storm, lightning, or other inclement weather condition, nuclear and
pressure waves or other natural or physical disaster

f) shortage of labor, materials or utilities where caused by circumstances that are themselves
Force Majeure.

If either Party is prevented, hindered or delayed from or in performing any of its obligations
under the Contract by an event of Force Majeure, then it shall notify the other in writing of the
occurrence of such event and the circumstances thereof within fourteen (14) days after the
occurrence of such event.

The Party who has given such notice shall be excused from the performance or punctual
performance of its obligations under the Contract for so long as the relevant event of Force
Majeure continues and to the extent that such Party's performance is prevented, hindered or
delayed. The Time for Completion shall be extended in accordance with GCC Clause 40.

The Party or Parties affected by the event of Force Majeure shall use reasonable efforts to
mitigate the effect thereof upon its or their performance of the Contract and to fulfill its or their
obligations under the Contract, but without prejudice to either Party's right to terminate the
Contract under GCC Sub-Clauses 37.6 and 38.5.

No delay or nonperformance by either Party hereto caused by the occurrence of any event of
Force Majeure shall

a)  constitute a default or breach of the Contract, or

b)  give rise to any claim for damages or additional cost or expense occasioned thereby,
subject to GCC Sub-Clauses 32.2, 38.3 and 38.4

if and to the extent that such delay or nonperformance is caused by the occurrence of an event
of Force Majeure.

If the performance of the Contract is substantially prevented, hindered or delayed for a single
period of more than sixty (60) days or an aggregate period of more than one hundred and
twenty (120) days on account of one or more events of Force Majeure during the currency of
the Contract, the Parties will attempt to develop a mutually satisfactory solution, failing which
either Party may terminate the Contract by giving a notice to the other, but without prejudice to
either Party's right to terminate the Contract under GCC Sub-Clause 38.5.
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37.7 In the event of termination pursuant to GCC Sub-Clause 37.6, the rights and obligations of the
Procuring Entity and the Contractor shall be as specified in GCC Sub-~Clauses 42.1.2 and 42.1.3.

37.8 Notwithstanding GCC Sub-Clause 37.5, Force Majeure shall not apply to any obligation of the
Procuring Entity to make payments to the Contractor herein.

38. War Risks

38.1 “War Risks” shall mean any event specified in paragraphs (a) and (b) of GCC Sub-Clause 37.1 and
any explosion or impact of any mine, bomb, shell, grenade or other projectile, missile, munitions or
explosive of war, occurring or existing in or near the country (or countries) where the Site is located.

38.2 Notwithstanding anything contained in the Contract, the Contractor shall have no liability
whatsoever for or with respect to

a)  destruction of or damage to Facilities, Plant, or any part thereof;
b)  destruction of or damage to property of the Procuring Entity or any third Party; or
¢)  injury or loss of life

if such destruction, damage, injury or loss of life is caused by any War Risks, and the Procuring
Entity shall indemnify and hold the Contractor harmless from and against any and all claims,
liabilities, actions, lawsuits, damages, costs, charges or expenses arising in consequence of or in
connection with the same.

38.3 If the Facilities or any Plant or Contractor's Equipment or any other property of the Contractor used
or intended to be used for the purposes of the Facilities shall sustain destruction or damage by reason
of any War Risks, the Procuring Entity shall pay the Contractor for
a)  any part of the Facilities or the Plant so destroyed or damaged to the extent not already paid for

by the Procuring Entity and so far as may be required by the Procuring Entity, and as may be
necessary for completion of the Facilities
b)  replacing or making good any Contractor's Equipment or other property of the Contractor so

destroyed or damaged
¢  replacing or making good any such destruction or damage to the Facilities or the Plant or any
part thereof.

If the Procuring Entity does not require the Contractor to replace or make good any such
destruction or damage to the Facilities, the Procuring Entity shall either request a change in
accordance with GCC Clause 39, excluding the performance of that part of the Facilities
thereby destroyed or damaged or, where the loss, destruction or damage affects a substantial
part of the Facilities, shall terminate the Contract, pursuant to GCC Sub-Clause 42.1.

If the Procuring Entity requires the Contractor to replace or make good on any such
destruction or damage to the Facilities, the Time for Completion shall be extended in
accordance with GCC 40.

38.4 Notwithstanding anything contained in the Contract, the Procuring Entity shall pay the Contractor
for any increased costs or incidentals to the execution of the Contract that are in any way attributable
to, consequent on, resulting from, or in any way connected with any War Risks, provided that the
Contractor shall as soon as practicable notify the Procuring Entity in writing of any such increased
cost.

38.5 If during the performance of the Contract any War Risks shall occur that financially or otherwise
materially affect the execution of the Contract by the Contractor, the Contractor shall use its
reasonable efforts to execute the Contract with due and proper consideration given to the safety of its
and its Subcontractors' personnel engaged in the work on the Facilities, provided, however, that if the
execution of the work on the Facilities becomes impossible or is substantially prevented for a single
period of more than sixty (60) days or an aggregate period of more than one hundred and twenty
(120) days on account of any War Risks, the Parties will attempt to develop a mutually satisfactory
solution, failing which either Party may terminate the Contract by giving a notice to the other.
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38.6 In the event of termination pursuant to GCC Sub-Clauses 38.3 or 38.5, the rights and obligations of
the Procuring Entity and the Contractor shall be specified in GCC Sub-Clauses 42.1.2 and 42.1.3. A.
Change in Contract Elements.

A.  Change in Confract Elements
39.  Change in the Facilities
39.1 Introducing a Change

39.1.1 Subject to GCC Sub-Clauses 39.2.5 and 39.2.7, the Procuring Entity shall have the right to
propose, and subsequently require, that the Project Manager order the Contractor from time to
time during the performance of the Contract to make any change, modification, addition or
deletion to, in or from the Facilities here in after called “Change”, provided that such Change
falls within the general scope of the Facilities and does not constitute unrelated work and that it
is technically practicable, taking into account both the state of advancement of the Facilities and
the technical compatibility of the Change envisaged with the nature of the Facilities as specified
in the Contract.

39.1.2 Value Engineering: The Contractor may prepare, at its own cost, a value engineering proposal at
any time during the performance of the contract. The value engineering proposal shall, at a
minimum, include the following;

a) The proposed change (s), and a description of the difference to the existing contract
requirements;

b) a full cost/benefit analysis of the proposed change(s) including a description and estimate
of costs (including life cycle costs) the Procuring Entity may incur in implementing the
value engineering proposal; and

c) adescription of any effect (s) of the change on performance/ functionality.

The Procuring Entity may accept the value engineering proposal if the proposal demonstrates

benefits that:

a) accelerates the delivery period; or

b) reduces the Contract Price or the life cycle costs to the Procuring Entity; or

c) improves the quality, efficiency, safety or sustain ability of the Facilities; or

d) yields any other benefits to the Procuring Entity, without compromising the necessary
functions of the Facilities.

If the value engineering proposal is approved by the Procuring Entity and results in:

(@) areduction of the Contract Price; the amount to be paid to the Contractor shall be the
percentage specified in the SCC of the reduction in the Contract Price; or

(b) an increase in the Contract Price; but results in a reduction in life cycle costs due to any
benefit described in (a) to (d) above, the amount to be paid to the Contractor shall be the
full increase in the Contract Price.

39.1.3 Notwithstanding GCC Sub-Clauses 39.1.1 and 39.1.2, no change made necessary because of
any default of the Contractor in the performance of its obligations under the Contract shall be
deemed to be a Change, and such change shall not result in any adjustment of the Contract
Price or the Time for Completion.

39.1.4 The procedure on how to proceed with and execute Changes is specified in GCC Sub-Clauses
39.2 and 39.3, and further details and forms are provided in the Procuring Entity's
Requirements (Forms and Procedures).

39.2 Changes Originating from Procuring Entity

39.2.1 If the Procuring Entity proposes a Change pursuant to GCC Sub-Clause 39.1.1, it shall send to
the Contractor a “Request for Change Proposal,” requiring the Contractor to prepare and
furnish to the Project Manager as soon as reasonably practicable a “Change Proposal,” which
shall include the following;:

a) Brief description of the Change
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b) Effect on the Time for Completion

c) Estimated cost of the Change

d) Effect on Functional Guarantees (if any)

e) Effect on the Facilities

f)  Effect on any other provisions of the Contract.

39.2.2 Prior to preparing and submitting the “Change Proposal,” the Contractor shall submit to the
Project Manager an “Estimate for Change Proposal,” which shall be an estimate of the cost of
preparing and submitting the Change Proposal.

Upon receipt of the Contractor's Estimate for Change Proposal, the Procuring Entity shall do one of
the following:

. Accept the Contractor's estimate with instructions to the Contractor to proceed with the
preparation of the Change Proposal

. Advise the Contractor of any part of its Estimate for Change Proposal that is unacceptable
and request the Contractor to review its estimate

. Advise the Contractor that the Procuring Entity does not intend to proceed with the Change.

39.2.3 Upon receipt of the Procuring Entity's instruction to proceed under GCC Sub-Clause 39.2.2 (a),
the Contractor shall, with proper expedition, proceed with the preparation of the Change
Proposal, in accordance with GCC Sub-Clause 39.2.1.

39.2.4 The pricing of any Change shall, as far as practicable, be calculated in accordance with the rates
and prices included in the Contract. If such rates and prices are inequitable, the Parties there to
shall agree on specific rates for the valuation of the Change.

39.1.5 If before or during the preparation of the Change Proposal it becomes apparent that the
aggregate effect of compliance there with and with all other Change Orders that have already
become binding upon the Contractor under this GCC Clause 39 would be to increase or
decrease the Contract Price as originally set for thin Article 2 (Contract Price) of the Contract
Agreement by more than fifteen percent (15%), the Contractor may give a written notice of
objection there to prior to furnishing the Change Proposal as aforesaid. If the Procuring Entity
accepts the Contractor's objection, the Procuring Entity shall withdraw the proposed Change
and shall notify the Contractor in writing thereof.

The Contractor's failure to so object shall neither affect its right to object to any subsequent
requested Changes or Change Orders here in, nor affect its right to take in to account, when
making such subsequent objection, the percentage increase or decrease in the Contract Price
that any Change not objected to by the Contractor represents.

39.1.6 Upon receipt of the Change Proposal, the Procuring Entity and the Contractor shall mutually
agree upon all matters therein contained. Within fourteen (14) days after such agreement, the
Procuring Entity shall, if it intends to proceed with the Change, issue the Contractor with a
Change Order.

If the Procuring Entity is unable to reach a decision within fourteen (14) days, it shall notify the
Contractor with details of when the Contractor can expect a decision.

If the Procuring Entity decides not to proceed with the Change for whatever reason, it shall,
within the said period of fourteen (14) days, notify the Contractor accordingly. Under such
circumstances, the Contractor shall be entitled to reimbursement of all costs reasonably
incurred by it in the preparation of the Change Proposal, provided that these do not exceed the
amount given by the Contractor in its Estimate for Change Proposal submitted in accordance
with GCC Sub-Clause 39.2.2.

39.1.7 If the Procuring Entity and the Contractor cannot reach agreement on the price for the Change,
an equitable adjustment to the Time for Completion, or any other matters identified in the
Change Proposal, the Procuring Entity may nevertheless instruct the Contractor to proceed with
the Change by issue of a “Pending Agreement Change Order.”
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Upon receipt of a Pending Agreement Change Order, the Contractor shall immediately proceed
with effecting the Changes covered by such Order. The Parties shall there after attempt to reach
agreement on the outstanding issues under the Change Proposal.

If the Parties cannot reach agreement within sixty (60) days from the date of issue of the
Pending Agreement Change Order, then the matter may be referred to the Dispute Board in
accordance with the provisions of GCC Sub-Clause 46.1.

39.1.8 Changes Originating from Contractor

39.1.9 If the Contractor proposes a Change pursuant to GCC Sub-Clause 39.1.2, the Contractor shall

submit to the Project Manager a written “Application for Change Proposal,” giving reasons for
the proposed Change and including the information specified in GCC Sub-Clause 39.1.2.

39.1.10 Upon receipt of the Application for Change Proposal, the Parties shall follow the

40.

40.1

procedures outlined in GCC Sub-Clauses 39.2.6 and 39.2.7. However, the Contractor shall not
be entitled to recover the costs of preparing the Application for Change Proposal.

Extension of Time for Completion

The Time(s) for Completion specified in the SCC pursuant to GCC Sub-Clause 8.2 shall be
extended if the Contractor is delayed or impeded in the performance of any of its obligations
under the Contract by reason of any of the following;:

a) any Change in the Facilities as provided in GCC Clause 39

b) any occurrence of Force Majeure as provided in GCC Clause 37, unforeseen conditions as
provided in GCC Clause 35, or other occurrence of any of the matters specified or referred
to in paragraphs (a), (b) and (c) of GCC Sub-Clause 32.2

¢) Any suspension order given by the Procuring Entity under GCC Clause 41 here of or
reduction in the rate of progress pursuant to GCC Sub-Clause 41.2 or

*  Any changes in laws and regulations as provided in GCC Clause 36 or

*  Any default or breach of the Contract by the Procuring Entity, Appendix to the Contract
Agreement titled, or any activity, actor omission of the Procuring Entity, or the Project
Manager, or any other contractors employed by the Procuring Entity, or

*  Any delay on the part of a Subcontractor, provided such delay is due to a cause for which
the Contractor himself would have been entitled to an extension of time under this sub-~
clause, or

«  Delays attributable to the Procuring Entity or caused by customs, or

h) any other matter specifically mentioned in the Contract by such period as shall be fair and
reasonable in all the circumstances and as shall fairly reflect the delay or impediment
sustained by the Contractor.

40.2 Except where otherwise specifically provided in the Contract, the Contractor shall submit
to the Project Manager a notice of a claim for an extension of the Time for Completion,
together with particulars of the event or circumstance justifying such extension as soon as
reasonably practicable after the commencement of such event or circumstance. As soon as
reasonably practicable after receipt of such notice and supporting particulars of the claim, the
Procuring Entity and the Contractor shall agree upon the period of such extension. In the
event that the Contractor does not accept the Procuring Entity's estimate of a fair and
reasonable time extension, the Contractor shall be entitled to refer the matter to a Dispute
Board, pursuant to GCC Sub-Clause 46.1.

40.3 The Contractor shall at all times use its reasonable efforts to minimize any delay in the
performance of its obligations under the Contract.

40.4 In all cases where the Contractor has given a notice of a claim for an extension of time
under GCC 40.2, the Contractor shall consult with the Project Manager in order to determine
the steps (if any) which can be taken to overcome or minimize the actual or anticipated delay.
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41

41.1

The Contractor shall there after comply with all reasonable instructions which the Project
Manager shall give in order to minimize such delay. If compliance with such instructions shall
cause the Contractor to incur extra costs and the Contractor is entitled to an extension of time
under GCC 40.1, the amount of such extra costs shall be added to the Contract Price.

Suspension

Procuring Entity may request the Project Manager, by notice to the Contractor, to order the
Contractor to suspend performance of any or all of its obligations under the Contract. Such
notice shall specify the obligation of which performance is to be suspended, the effective date
of the suspension and the reasons therefor. The Contractor shall therecupon suspend
performance of such obligation, except those obligations necessary for the care or preservation
of the Facilities, until ordered in writing to resume such performance by the Project Manager.

If, by virtue of a suspension order given by the Project Manager, other than by reason of the
Contractor's default or breach of the Contract, the Contractor's performance of any of its
obligations is suspended for an aggregate period of more than ninety (90) days, then at any
time there after and provided that at that time such performance is still suspended, the
Contractor may give a notice to the Project Manager requiring that the Procuring Entity shall,
within twenty-eight (28) days of receipt of the notice, order the resumption of such
performance or request and subsequently order a change in accordance with GCC Clause 39,
excluding the performance of the suspended obligations from the Contract.

41.2 If the Procuring Entity fails to do so within such period, the Contractor may, by a further notice to

41.3

41.3 If the Contractor's performance of its obligations is suspended or the rate of progress is reduced
pursuant to this GCC Clause 41, then the Time for Completion shall be extended in accordance
with GCC Sub-Clause 40.1, and any and all additional costs or expenses incurred by the Contractor
as a result of such suspension or reduction shall be paid by the Procuring Entity to the Contractor in
addition to the Contract Price, except in the case of suspension order or reduction in the rate of

41.4

the Project Manager, elect to treat the suspension, where it affects apart only of the Facilities, as
a deletion of such part in accordance with GCC Clause 39 or, where it affects the whole of the
Facilities, as termination of the Contract under GCC Sub-Clause.

If

a. Procuring Entity has failed to pay the Contractor any sum due under the Contract within
the specified period, has failed to approve any invoice or supporting documents without
just cause pursuant to the Appendix to the Contract Agreement titled Terms and
Procedures of Payment, or commits a substantial breach of the Contract, the Contractor
may give a notice to the Procuring Entity that requires payment of such sum, with interest
there on as stipulated in GCC Sub-Clause 12.3, requires approval of such invoice or
supporting documents, or specifies the breach and requires the Procuring Entity to remedy
the same, as the case may be. If the Procuring Entity fails to pay such sum together with
such interest, fails to approve such invoice or supporting documents or give its reasons for
withholding such approval, or fails to remedy the breach or take steps to remedy the
breach within fourteen (14) days after receipt of the Contractor's notice or

b. The Contractor is unable to carry out any of its obligations under the Contract for any
reason attributable to the Procuring Entity, including but not limited to the Procuring
Entity's failure to provide possession of or access to the Site or other areas in accordance
with GCC Sub-Clause 10.2, or failure to obtain any governmental permit necessary for the
execution and/or completion of the Facilities, then the Contractor may by fourteen (14)
days' notice to the Procuring Entity suspend performance of all or any of its obligations
under the Contract, or reduce the rate of progress.

progress by reason of the Contractor's default or breach of the Contract.

During the period of suspension, the Contractor shall not remove from the Site any Plant, any part
of the Facilities or any Contractor's Equipment, without the prior written consent of the Procuring

Entity.
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42 Termination
42.1 Termination for Procuring Entity's Convenience

42.1.1 The Procuring Entity may at any time terminate the Contract for any reason by giving the
Contractor a notice of termination that refers to this GCC Sub-Clause 42.1.

42.1.2 Upon receipt of the notice of termination under GCC Sub-Clause 42.1.1, the Contractor shall
either immediately or upon the date specified in the notice of termination

a) cease all further work, except for such work as the Procuring Entity may specify in the
notice of termination for the sole purpose of protecting that part of the Facilities already
executed, or any work required to leave the Site in a clean and safe condition,

b) terminate all subcontracts, except those to be assigned to the Procuring Entity pursuant to
paragraph (d) (ii) below,

c) remove all Contractor's Equipment from the Site, repatriate the Contractor's and its
Subcontractors' personnel from the Site, remove from the Site any wreckage, rubbish and
debris of any kind, and leave the whole of the Site in a clean and safe condition, and

d) subject to the payment specified in GCC Sub-Clause 42.1.3,

i. deliver to the Procuring Entity the parts of the Facilities executed by the Contractor up
to the date of termination

ii. to the extent legally possible, assign to the Procuring Entity all right, title and benefit of
the Contractor to the Facilities and to the Plant as of the date of termination, and, as
may be required by the Procuring Entity, in any subcontracts concluded between the
Contractor and its Subcontractors; and

iii.deliver to the Procuring Entity all non-proprietary drawings, specifications and other
documents prepared by the Contractor or its Subcontractors as at the date of
termination in connection with the Facilities.
42.1.3 In the event of termination of the Contract under GCC Sub-Clause 42.1.1, the Procuring Entity
shall pay to the Contractor the following amounts:

a The Contract Price, properly attributable to the parts of the Facilities executed by the
Contractor as of the date of termination,

b  the costs reasonably incurred by the Contractor in the removal of the Contractor's
Equipment from the Site and in the repatriation of the Contractor's and its Subcontractors'
personnel,

¢ any amounts to be paid by the Contractor to its Subcontractors in connection with the
termination of any subcontracts, including any cancellation charges,

d costs incurred by the Contractor in protecting the Facilities and leaving the Site in a clean
and safe condition pursuant to paragraph (a) of GCC Sub-Clause 42.1.2

e the cost of satisfying all other obligations, commitments and claims that the Contractor may
in good faith have under taken with third Parties in connection with the Contract and that
are not covered by paragraphs (a) through (d) above.

42.2  Termination by the Contractor

42.2.1 The Procuring Entity, without prejudice to any other rights or remedies it may possess, may
terminate the Contract forth within the following circumstances by giving a notice of
termination and its reasons there for to the Contractor, referring to this GCC Sub-Clause 42.2:

a If the Contractor becomes bankrupt or in solvent, has a receiving order issued against it,
compounds with its creditors, or, if the Contractor is a corporation, are solution is passed or
order is made for its winding up, other than a voluntary liquidation for the purposes of
amalgamation or reconstruction, a receiver is appointed over any part of its undertaking or

assets, or if the Contractor takes or suffers any other analogous action in consequence of
debt

b if the Contractor assigns or transfers the Contract or any right or interest therein in
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violation of the provision of GCC Clause 43.

¢ If the Contractor, in the judgment of the Procuring Entity has engaged in Fraud and
Corruption, as defined in paragraph 2.2a. of Appendix B to the GCC, in competing for or in
executing the Contract.

42.2.2 If the Contractor
a  Has abandoned or repudiated the Contract

b  Has without valid reason failed to commence work on the Facilities promptly or has
suspended, other than pursuant to GCC Sub-Clause 41.2, the progress of Contract
performance for more than twenty-eight (28) days after receiving a written instruction from
the Procuring Entity to proceed

¢ Persistently fails to execute the Contract in accordance with the Contractor persistently
neglects to carry out its obligations under the Contract without just cause

d Refuses or is unable to provide sufficient materials, services or labor to execute and
complete the Facilities in the manner specified in the program furnished under GCC Sub-
Clause 18.2 at rates of progress that give reasonable assurance to the Procuring Entity that
the Contractor can attain Completion of the Facilities by the Time for Completion as
extended, then the Procuring Entity may, without prejudice to any other rights it may
possess under the Contract, give a notice to the Contractor stating the nature of the default
and requiring the Contractor to remedy the same. If the Contractor fails to remedy or to take
steps to remedy the same within fourteen (14) days of its receipt of such notice, then the
Procuring Entity may terminate the Contract forth with by giving a notice of termination to
the Contractor that refers to this GCC Sub-Clause 42.2.

42.2.3 Upon receipt of the notice of termination under GCC Sub-Clauses 42.2.1 or 42.2.2, the
Contractor shall, either immediately or upon such date as is specified in the notice of
termination,

a cease all further work, except for such work as the Procuring Entity may specify in the
notice of termination for the sole purpose of protecting that part of the Facilities already
executed, or any work required to leave the Site in a clean and safe condition.

b  Terminate all subcontracts, except those to be assigned to the Procuring Entity pursuant to
paragraph (d) below,

¢ deliver to the Procuring Entity the parts of the Facilities executed by the Contractor up to
the date of termination,

d to the extent legally possible, assign to the Procuring Entity all right, title and benefit of the
Contractor to the Facilities and to the Plant as of the date of termination, and, as may be
required by the Procuring Entity, in any subcontracts concluded between the Contractor and
its Subcontractors,

e deliver to the Procuring Entity all drawings, specifications and other documents prepared
by the Contractor or its Subcontractors as of the date of termination in connection with the
Facilities.

42.2.4 The Procuring Entity may enter upon the Site, expel the Contractor, and complete the Facilities
itself or by employing any third Party. The Procuring Entity may, to the exclusion of any right of
the Contractor over the same, take over and use with the payment of a fair rental rate to the
Contractor, with all the maintenance costs to the account of the Procuring Entity and with an
indemnification by the Procuring Entity for all liability including damage or injury to persons
arising out of the Procuring Entity's use of such equipment, any Contractor's Equipment owned
by the Contractor and on the Site in connection with the Facilities for such reasonable period as
the Procuring Entity considers expedient for the supply and installation of the Facilities.

42.2.5 Upon completion of the Facilities or at such earlier date as the Procuring Entity thinks
appropriate, the Procuring Entity shall give notice to the Contractor that such Contractor's
Equipment will be returned to the Contractor at or near the Site and shall return such

164
Tender for Design, Supply, Installation, Training and Commissioning of a Solar Photovoltaic (PV) Panel
Production Plant



Contractor's Equipment to the Contractor in accordance with such notice. The Contractor shall
thereafter without delay and at its cost remove or arrange removal of the same from the Site.

42.2.6 Subject to GCC Sub-Clause 42.2.6, the Contractor shall be entitled to be paid the Contract Price
attributable to the Facilities executed as of the date of termination, the value of any unused or
partially used Plant on the Site, and the costs, if any, incurred in protecting the Facilities and in
leaving the Site in a clean and safe condition pursuant to paragraph (a) of GCC Sub-Clause
42.2.3. Any sums due the Procuring Entity from the Contractor accruing prior to the date of
termination shall be deducted from the amount to be paid to the Contractor under this Contract.

42.2.7If the Procuring Entity completes the Facilities, the cost of completing the Facilities by the
Procuring Entity shall be determined.

42.2.8 If the sum that the Contractor is entitled to be paid, pursuant to GCC Sub-Clause 42.2.5, plus the
reasonable costs incurred by the Procuring Entity in completing the Facilities, exceeds the
Contract Price, the Contractor shall be liable for such excess.

42.2.9 If such excess is greater than the sums due the Contractor under GCC Sub-Clause 42.2.5, the
Contractor shall pay the balance to the Procuring Entity, and if such excess is less than the sums
due the Contractor under GCC Sub-Clause 42.2.5, the Procuring Entity shall pay the balance to
the Contractor. The Procuring Entity and the Contractor shall agree, in writing, on the
computation described above and the manner in which any sums shall be paid.

42.3 Termination by the Contractor

42.3.1 If

a The Procuring Entity has failed to pay the Contractor any sum due under the Contract
within the specified period, has failed to approve any invoice or supporting documents
without just cause pursuant to the Appendix to the Contract Agreement titled Terms and
Procedures of Payment, or commits a substantial breach of the Contract, the Contractor may
give a notice to the Procuring Entity that requires payment of such sum, with interest there
on as stipulated in GCC Sub-Clause 12.3, requires approval of such invoice or supporting
documents, or specifies the breach and requires the Procuring Entity to remedy the same, as
the case may be. If the Procuring Entity fails to pay such sum together with such interest,
fails to approve such invoice or supporting documents or give its reasons for withholding
such approval, fails to remedy the breach or take steps to remedy the breach within fourteen
(14) days after receipt of the Contractor's notice, or

b  The Contractor is unable to carry out any of its obligations under the Contract for any
reason attributable to the Procuring Entity, including but not limited to the Procuring Entity's
failure to provide possession of or access to the Site or other areas or failure to obtain any
governmental permit necessary for the execution and/or completion of the Facilities, then
the Contractor may give a notice to the Procuring Entity thereof, and if the Procuring Entity
has failed to pay the outstanding sum, to approve the invoice or supporting documents, to
give its reasons for withholding such approval, or to remedy the breach within twenty-eight
(28) days of such notice, or if the Contractor is still unable to carry out any of its obligations
under the Contract for any reason attributable to the Procuring Entity within twenty-eight
(28) days of the said notice, the Contractor may by a further notice to the Procuring Entity
referring to this GCC Sub-Clause 42.3.1, forth with terminate the Contract.

42.3.2 The Contractor may terminate the Contract forth with by giving a notice to the Procuring Entity
to that effect, referring to this GCC Sub-Clause 42.3.2, if the Procuring Entity becomes bankrupt
or insolvent, has a receiving order issued against it, compounds with its creditors, or, being a
corporation, if are solution is passed or order is made for its winding up (other than a voluntary
liquidation for the purposes of amalgamation or reconstruction), a receiver is appointed over
any part of its undertaking or assets, or if the Procuring Entity takes or suffers any other
analogous action in consequence of debt.

42.3.3 If the Contract is terminated under GCC Sub-Clauses 42.3.1 or 42.3.2, then the Contractor shall
immediately
a) cease all further work, except for such work as may be necessary for the purpose of
protecting that part of the Facilities already executed, or any work required to leave the Site
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in a clean and safe condition

b) terminate all subcontracts, except those to be assigned to the Procuring Entity pursuant to
paragraph (d) (ii)

¢) remove all Contractor's Equipment from the Site and repatriate the Contractor's and its
Subcontractors' personnel from the Site, and

d) subject to the payment specified in GCC Sub-Clause 42.3.4,

i) deliver to the Procuring Entity the parts of the Facilities executed by the Contractor up to
the date of termination

ii) to the extent legally possible, assign to the Procuring Entity all right, title and benefit of
the Contractor to the Facilities and to the Plant as of the date of termination, and, as may
be required by the Procuring Entity, in any subcontracts concluded between the
Contractor and its Subcontractors, and

iii) deliver to the Procuring Entity all drawings, specifications and other documents
prepared by the Contractor or its Subcontractors as of the date of termination in
connection with the Facilities.

42.3.4 If the Contract is terminated under GCC Sub-Clauses 42.3.1 or 42.3.2, the Procuring Entity shall
pay to the Contractor all payments specified in GCC Sub-Clause 42.1.3, and reasonable
compensation for all loss, except for loss of profit, or damage sustained by the Contractor
arising out of, in connection with or in consequence of such termination.

42.3.5 Termination by the Contractor pursuant to this GCC Sub-Clause 42.3 is without prejudice to
any other rights or remedies of the Contractor that may be exercised in lieu of or in addition to
rights conferred by GCC Sub-Clause 42.3.

42.4 In this GCC Clause 42, the expression “Facilities executed” shall include all work executed,
Installation Services provided, and all Plant acquired, or subject to a legally binding obligation
to purchase, by the Contractor and used or intended to be used for the purpose of the Facilities,
up to and including the date of termination.

42.5 In this GCC Clause 42, in calculating any monies due from the Procuring Entity to the
Contractor, account shall be taken of any sum previously paid by the Procuring Entity to the
Contractor under the Contract, including any advance payment paid pursuant to the Appendix
to the Contract Agreement titled Terms and Procedures of Payment.

43.  Assignment

43.1 Neither the Procuring Entity nor the Contractor shall, without the express prior written consent
of the other Party, which consent shall not be unreasonably withheld, assign to any third Party
the Contract or any part thereof, or any right, benefit, obligation or interest therein or
thereunder, except that the Contractor shall be entitled to assign either absolutely or by way of
charge any monies due and payable to it or that may become due and payable to it under the
Contract.

44.  Export Restrictions

44.1 Notwithstanding any obligation under the Contract to complete all export formalities, any
export restrictions attributable to the Procuring Entity, to Kenya or to the use of the Plant and
Installation Services to be supplied which arise from trade regulations from a country supplying
those Plant and Installation Services, and which substantially impede the Contractor from
meeting its obligations under the Contract, shall release the Contractor from the obligation to
provide deliveries or services, always provided, however, that the Contractor can demonstrate to
the satisfaction of the Procuring Entity and of the Bank that it has completed all formalities in a
timely manner, including applying for permits, authorizations and licenses necessary for the
export of the Plant and Installation Services under the terms of the Contract. Termination of the
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Contract on this basis shall be for the Procuring Entity's convenience pursuant to Sub-Clause
42.1.

B. Claims, Disputes and Arbitration
45.  Contractor's Claims

45.1 If the Contractor considers himself to be entitled to any extension of the Time for Completion
and/or any additional payment, under any Clause of these Conditions or otherwise in
connection with the Contract, the Contractor shall submit a notice to the Project Manager,
describing the event or circumstance giving rise to the claim. The notice shall be given as soon
as practicable, and not later than 28 days after the Contractor became aware, or should have
become aware, of the event or circumstance.

45.2 If the Contractor fails to give notice of a claim within such period of 28 days, the Time for
Completion shall not be extended, the Contractor shall not be entitled to additional payment,
and the Procuring Entity shall be discharged from all liability in connection with the claim.
Otherwise, the following provisions of this Sub-~Clause shall apply.

(@) The Contractor shall also submit any other notices which are required by the Contract,
and supporting particulars for the claim, all as relevant to such event or circumstance.

(b) The Contractor shall keep such contemporary records as may be necessary to substantiate
any claim, either on the Site or at another location acceptable to the Project Manager.
Without admitting the Procuring Entity's liability, the Project Manager may, after
receiving any notice under this Sub-Clause, monitor the record-keeping and/or instruct
the Contractor to keep further contemporary records. The Contractor shall permit the
Project Manager to inspect all these records, and shall (if instructed) submit copies to the
Project Manager.

45.3 Within 42 days after the Contractor became aware (or should have become aware) of the event
or circumstance giving rise to the claim, or within such other period as may be proposed by the
Contractor and approved by the Project Manager, the Contractor shall send to the Project
Manager a fully detailed claim which includes full supporting particulars of the basis of the
claim and of the extension of time and/or additional payment claimed. If the event or
circumstance giving rise to the claim has a continuing effect:

a)  this fully detailed claim shall be considered as interim;

b)  the Contractor shall send further interim claims at monthly intervals, giving the
accumulated delay and/or amount claimed, and such further particulars as the Project
Manager may reasonably require; and

¢)  the Contractor shall send a final claim within 28 days after the end of the effects resulting
from the event or circumstance, or within such other period as may be proposed by the
Contractor and approved by the Project Manager.

45.4 Within 42 days after receiving a claim or any further particulars supporting a previous claim,
or within such other period as may be proposed by the Project Manager and approved by the
Contractor, the Project Manager shall respond with approval, or with disapproval and detailed
comments. He may also request any necessary further particulars, but shall nevertheless give his
response on the principles of the claim within such time.

45.5 Each Payment Certificate shall include such amounts for any claim as have been reasonably
substantiated as due under the relevant provision of the Contract. Unless and until the
particulars supplied are sufficient to substantiate the whole of the claim, the Contractor shall
only be entitled to payment for such part of the claim as he has been able to substantiate.

45.6 The Project Manager shall agree with the Contractor or estimate: (i) the extension (if any) of the
Time for Completion (before or after its expiry) in accordance with GCC Clause 40, and/or (ii)
the additional payment (if any) to which the Contractor is entitled under the Contract.
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45.7 The requirements of this Sub-Clause are in addition to those of any other Sub-Clause which may
apply to a claim. If the Contractor fails to comply with this or another Sub-Clause in relation to
any claim, any extension of time and/or additional payment shall take account of the extent (if
any) to which the failure has prevented or prejudiced proper investigation of the claim, unless
the claim is excluded under the second paragraph of this Sub-Clause.

45.8 In the event that the Contractor and the Procuring Entity cannot agree on any matter relating to
a claim, either Party may refer the matter to the Dispute Board pursuant to GCC 46 hereof.

46. Claims, Disputes and Arbitration
46.1 Contractor's Claims

46.1.1 If the Contractor considers himself to be entitled to any extension of the Time for Completion
and/or any additional payment, under any Clause of these Conditions or otherwise in
connection with the Contract, the Contractor shall give notice to the Project Manager,
describing the event or circumstance giving rise to the claim. The notice shall be given as soon
as practicable, and not later than 28 days after the Contractor became aware, or should have
become aware, of the event or circumstance.

46.1.2 If the Contractor fails to give notice of a claim within such period of 28 days, the Time for
Completion shall not be extended, the Contractor shall not be entitled to additional payment,
and the Procuring Entity shall be discharged from all liability in connection with the claim.
Otherwise, the following provisions of this Sub-Clause shall apply. The Contractor shall also
submit any other notices which are required by the Contract, and supporting particulars for the
claim, all as relevant to such event or circumstance.

46.1.3 The Contractor shall keep such contemporary records as may be necessary to substantiate any
claim, either on the Site or at another location acceptable to the Project Manager. Without
admitting the Procuring Entity's liability, the Project Manager may, after receiving any notice
under this Sub-Clause, monitor the record-keeping and/or instruct the Contractor to keep
further contemporary records. The Contractor shall permit the Project Manager to inspect all
these records, and shall (if instructed) submit copies to the Project Manager.

46.1.4 Within 42 days after the Contractor became aware (or should have become aware) of the event
or circumstance giving rise to the claim, or within such other period as may be proposed by the
Contractor and approved by the Project Manager, the Contractor shall send to the Project
Manager a fully detailed claim which includes full supporting particulars of the basis of the
claim and of the extension of time and/or additional payment claimed. If the event or
circumstance giving rise to the claim has a continuing effect:

a)  this fully detailed claim shall be considered as interim;

b)  the Contractor shall send further interim claims at monthly intervals, giving the
accumulated delay and/or amount claimed, and such further particulars as the Project
Manager may reasonably require; and

¢)  the Contractor shall send a final claim within 28 days after the end of the effects resulting
from the event or circumstance, or within such other period as may be proposed by the
Contractor and approved by the Project Manager.

46.1.5 Within 42 days after receiving a claim or any further particulars supporting a previous claim,
or within such other period as may be proposed by the Project Manager and approved by the
Contractor, the Project Manager shall respond with approval, or with disapproval and detailed
comments. He may also request any necessary further particulars, but shall nevertheless give his
response on the principles of the claim within the above defined time period.

46.1.6 Within the above defined period of 42 days, the Project Manager shall proceed in accordance
with Sub-Clause 3.5 [Determinations] to agree or determine (i) the extension (if any) of the
Time for Completion (before or after its expiry) in accordance with Sub-Clause 8.4 [Extension
of Time for Completion], and/or (ii) the additional payment (if any) to which the Contractor is
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entitled under the Contract.

46.1.7 Each Payment Certificate shall include such additional payment for any claim as has been
reasonably substantiated as due under the relevant provision of the Contract. Unless and until
the particulars supplied are sufficient to substantiate the whole of the claim, the Contractor
shall only be entitled to payment for such part of the claim as he has been able to substantiate.

46.1.8 If the Project Manager does not respond within the timeframe defined in this Clause, either
Party may consider that the claim is rejected by the Project Manager and any of the Parties may
refer the matter to Arbitration in accordance with Sub-Clause 46.4.

46.1.9 The requirements of this Sub-Clause are in addition to those of any other Sub-Clause which may
apply to a claim. If the Contractor fails to comply with this or another Sub-Clause in relation to
any claim, any extension of time and/or additional payment shall take account of the extent (if
any) to which the failure has prevented or prejudiced proper investigation of the claim, unless
the claim is excluded under the second paragraph of this Sub-Clause.

46.2 Issuing a Notice of Dissatisfaction

If a dispute (of any kind whatsoever) arises between the Parties in connection with, or
arising out of, the Contract or the execution of the Works, including any dispute as to any
certificate, determination, instruction, opinion or valuation of the Project Manager, either Party
may refer the dispute in writing to the Project Manager by issuing a Notice of Dissatisfaction
and requesting the matter be referred to Arbitration.

46.3 Amicable Settlement

Where a Notice of Dissatisfaction has been given, both Parties shall attempt to settle the
dispute amicably before the commencement of arbitration. However, unless both Parties agree
otherwise, the Party giving a Notice of Dissatisfaction should move to commence arbitration
after the fifty-sixth day from the day on which a Notice of Dissatisfaction was given, even if no
attempt at an amicable settlement has been made.

46.4 Arbitration

46.4.1 Any dispute between the Parties arising out of or in connection with the Contract not settled
amicably in accordance with Sub-Clause 46.3 above shall be finally settled by arbitration.
Arbitration shall be conducted as follows:

a) if the contract is with foreign contractors, the dispute shall be referred to international
arbitration either:

1)  with proceedings administered by the arbitration institution designated in the Special
Conditions of Contract, and conducted under the rules of arbitration of such institution;
or, if so specified in the Special Conditions of Contract, or

ii) international arbitration in accordance with the arbitration rules of the United Nations
Commission on International Trade Law (UNCITRAL), unless specified otherwise in the
SCC;

b) if the Contract is with domestic contractors, arbitration with proceedings conducted in
accordance with the Arbitration Laws of Kenya.

46.4.2 The place of arbitration shall be the neutral location specified in the Special Conditions of
Contract, and the arbitration shall be conducted in the English Language for all
communications.

46.4.3 The arbitrators shall have full power to open up, review and revise any -certificate,
determination, instruction, opinion or valuation of the Project Manager. Nothing shall
disqualify representatives of the Parties and the Project Manager from being called as a witness
and giving evidence before the arbitrators on any matter whatsoever relevant to the dispute.
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46.4.4 Neither Party shall be limited in the proceedings before the arbitrators to the evidence to obtain
its decision, or to the reasons for dissatisfaction given in its Notice of Dissatisfaction.

46.4.5 Arbitration may be commenced prior to or after completion of the Works. The obligations of the
Parties and the Project Manager shall not be altered by reason of any arbitration being
conducted during the progress of the Works.

46.4.6 The Decision of the Arbitration proceedings will be final and binding on both parties.
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SECTION IX - SPECIAL CONDITIONS OF CONTRACT

The following Special Conditions of Contract shall supplement the General Conditions of Contract in Section VIIL.

Whenever there is a conflict, the provisions herein shall prevail over those in the General Conditions.

Special Conditions of Contract (SCC)

The following Special Conditions (SCC) shall supplement the General Conditions (GCC). Whenever there is a
conflict, the provisions here in shall prevail over those in the GCC. The clause number of the SCC is the

corresponding clause number of the GCC.

Number of GC
Clause

Amendments of, and Supplements to, Clauses in the General Conditions of
Contract

SCC 1. Definitions

The Procuring Entity is: Kenya Electricity Generating Company PLC
The Project Manager is:
Country of Origin: all countries and territories as indicated in Section V of the
Tendering document, Eligible Countries.

SCC 5. Law and IS(grclyz .1 The Contract shall be interpreted in accordance with the laws of:
Language SCC 5.2 The ruling language is: English____
SCC 5.3 The language for communications is: English__
SCC 7. Scope of S.CC 7.3 The Contractor agrees to supply spare parts for a period of years:
Five years

Facilities [Spare
Parts] (GCC
Clause 7)

Sample Addition to SCC 7.3

The Contractor shall carry sufficient inventories to ensure an ex-stock supply of
consumable spares for the Plant. Other spare parts and components shall be
supplied as promptly as possible, but at the most within six (6) months of
placing the order and opening the Form of credit. In addition, in the event of
termination of the production of spare parts, advance notification will be made
to the Procuring Entity of the pending termination, with sufficient time to permit
the Procuring Entity to procure the needed requirement. Following such
termination, the Contractor will furnish to the extent possible and at no cost to
the Procuring Entity the blueprints, drawings and specifications of the spare
parts, if requested.

SCC 8. Time for
Commencement
and Completion

SCC 8.1 The Contractor shall commence work on the Facilities within 30
days from the Effective Date for determining Time for Completion as specified in
the Contract Agreement.

SCC 8.2 The Time for Completion of the whole of the Facilities shall be
twelve months (365 days) from the Effective Date as described in the Contract
Agreement.

SCC 18. Securities

SCC 13.3.1  The amount of Performance Security, as a percentage of the
Contract Price for the Facility or for the part of the Facility for which a separate
Time for Completion is provided, shall be: 10%

SCC 13.3.3  The Performance Security shall be reduced to ten percent (10%) of
the value of the component covered by the extended defect liability to cover the
Contractor’s extended defect liability in accordance with the provision in the
SCC, pursuant to GCC Sub-Clause 27.10.

For Foreign Suppliers, the guarantee shall be issued by a local bank or
authorized financial institution issued by a corresponding bank in Kenya
recognized by the central bank of Kenya.

SCC 25.
Commissioning
and Operational

SCC 25.2.2  The Guarantee Test of the Facilities shall be successfully completed
within from the date of Completion.
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Number of GC Amendments of, and Supplements to, Clauses in the General Conditions of
Clause Contract

Acceptance

SCC 26. SCC 26.2 Applicable rate for liquidated damages:

gﬁﬁgﬁ&;ﬂ Time The above rate applies to the price of the part of the Facilities, as quoted in the

Price Schedule, for that part for which the Contractor fails to achieve
Completion within the particular Time for Completion.

Maximum deduction for liquidated damages:
SCC 26.3 Applicable (amount or rate) for the bonus for early Completion:
Maximum bonus:

SCC 26.3 No bonus will be given for earlier Completion of the Facilities or
part thereof.
SCC 27. Defect 1SCC 217. 10 The critical components covered upder the extended defect
Liability iability are : , and the period shall be S
(fo be inserted only when an extended defect liability is
requested).
SCC 46.4(a) (i) zjirbjfngn where necessary shall be by the Chartered Institute of Arbitrators
Arbitration cnya Chapler
Delivery Period The Goods and Services shall be delivered within twelve (12) months (365 days)
from the date of signing the contract or on agreed project commencement date.
Payment Payment Terms and Conditions

Payment shall be thirty (30) days upon delivery, Inspection, and acceptance.
Local suppliers shall be paid through Electronic Funds Transfer (EFT).

Foreign Suppliers

In case of Payment through an LC the following conditions shall apply:-~

e Payment shall be effected upon presentation of a complete set of shipping
documents to the advising bank as will be stipulated in the Letter of Credit
(LO).

e The Supplier shall be required to meet all LC bank charges incurred in their
country; while KenGen will meet those incurred in Kenya.

e Any extension and or amendment charges and other costs that may result
from the Supplier’s delays, requests, mistakes or occasioned howsoever by
the Supplier shall be to the Supplier’s account.

e The number of LC extensions shall be limited to a maximum of two (2) only,
but not exceeding one quarter (3 months) each, at the cost of the Supplier.

e  Should the Supplier require a confirmed LC, then all confirmation and any
other related charges levied by both the Supplier’s and KenGen’s bank shall
be to the Supplier’s account.

e The LC shall be opened only for the specific order within the validity period
of the contract.

e The Supplier shall be required to submit a Proforma Invoice for use in the
placement of order and opening of the LC. The Proforma Invoice shall be on
total Cost and Freight (CFR) basis showing the freight charges separately
from the Free on Board (FOB) cost. KenGen will meet the Freight Insurance
cost.

e A copy of the Performance Security, stamped and certified as authentic by
KenGen, whose expiry date should not be less than 30 days from the LC
expiry date, shall form part of the documents to be presented to the bank
before any payment is made.

Advance Payment

172

Tender for Design, Supply, Installation, Training and Commissioning of a Solar Photovoltaic (PV) Panel

Production Plant



Number of GC
Clause

Amendments of, and Supplements to, Clauses in the General Conditions of
Contract

Advance payment is not applicable.

Payment terms shall be 30 days from the date of officially receiving the invoice.
Should the Contractor require a confirmed letter of credit, then all confirmation
charges both in and outside Kenya shall be to the Contractor’s account.

Breakdown of payment shall be as follows:

I. 10% of Contract Price on completion of the building to house the
production equipment and materials.

Il.  35% of Contract Price on completion of staff training at equipment
factory, Factory Acceptance Tests (FAT) and delivery of all equipment to
site.

iii.  40% of Contract Price upon successful installation and commissioning of
all the equipment, and onsite training for which the Project Completion
Certificate has been issued in relation to the works.

IV. 5% of Contract Price on submission of all Documentation and as-built
drawings.
V.  10% of Contract Price on expiry of Warranty/reliability period.

Applications for Payment may be made by the Contractor to the Project
Manager as set out below:

I. The application in respect of the shipment shall identify the Equipment
shipped, state the amount claimed and be accompanied by such
documentation as the Project Manager may require including:-~

(a) Original Invoice identifying the amount claimed against the
appropriated subdivisions of the Schedule of Prices.

(b) Shipping Specification and Packing List.

(c) Original Bill of Lading or Air Waybill.

(d) Factory inspection Certificate.

(e) Approved and signed report of FAT finding.

Il.  The application in respect of work carried on site shall identify the work
done, state the amount claimed and be accompanied by such
documentation as the Project Manager may require including:-

(a) Original Invoice identifying the amount claimed against the
appropriate subdivisions of the Schedule of Prices.

(b) Statement of Work showing the work done.

lli. Any other application for payment certificates shall identify the
requirement for payment, state the amount claimed and be accompanied
by such documentation including;:

(a) Original Invoice identifying the amount claimed against the
appropriate subdivisions of the Schedule of Prices.

(b) Supporting Documents such as copy of Certificates where applicable.

Resolution of

Resolution of disputes

disputes e The procuring entity’s and the contractor shall make every effort to resolve
to be amicably by direct informal negotiations any disagreement or dispute
arising between them under or in connection with the contract
Governing Governing Language
Language | The contract shall be written in the English language. All correspondence
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Number of GC
Clause

Amendments of, and Supplements to, Clauses in the General Conditions of
Contract

and other documents pertaining to the contract, which are exchanged by the
parties, shall be written in the same language.

Inspection and
Test

Pre~shipment inspection
 All consignments subject to Pre-Export Verification of Conformity (PVoC)
to Standards Programme must obtain a Certificate of Conformity (CoC)
issued by PvoC Country Offices Prior to shipment.The Certificate is a
mandatory Customs Clearance
document in Kenya;

| Consignments arriving at Kenyan Ports without this document will be
denied entry into the Country.

T Since PVoC is a conformity assessment process to verify that products
imported to Kenya are in compliance with the applicable Kenya
standards or approved equivalents, regulations and technical
requirements before shipment, it is the sole responsibility of the supplier
(i.e. exporter) to demonstrate the same and hence meet any associated
costs of verification.

Taxes

a) "Taxes" means all present and future taxes, levies, duties, charges,
assessments, deductions or withholdings whatsoever, including any interest
thereon, and any penalties and fines with respect thereto, wherever imposed,
levied, collected, or withheld pursuant to any regulation having the force of law
and "Taxation" shall be construed accordingly.

b) Local Taxation

i.  Nothing in the Contract shall relieve the Contractor and/or his Sub-
Contractors from their responsibility to pay any taxes, statutory
contributions and levies that may be levied on them in Kenya in respect of
the Contract.

ii. The Contract Price shall include all applicable taxes and shall not be
adjusted for any of these taxes.

iii. Tax exemption granted under this Contract shall be for an official aid
funded project and shall be as provided under the applicable tax laws in
Kenya.

iv. The Contractor shall be deemed to be familiar with the tax laws in the
Employer's Country and satisfied themselves with the requirements for all
taxes, statutory contributions and duties to which they may be subjected
during the term of the Contract. This shall include applicable local or
foreign withholding tax, excise duty, Value Added Tax (VAT), importation
duties, Local government taxes, and any other taxes not mentioned herein.

v. In instances where discussions are held between the Employer and the
Contractor regarding tax matters, this shall not be deemed to constitute
competent advice and hence does not absolve the Contractor of their
responsibility in relation to due diligence on the tax issue as per (i).

c) Tax Deduction

i. If the Employer is required to make a tax deduction by Law, then the
deduction shall be made from payments due to the Contractor and
paid directly to the Kenya Revenue Authority. The Employer shall upon
remitting the tax to Kenya Revenue Authority furnish the Contractor with
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Number of GC
Clause

Amendments of, and Supplements to, Clauses in the General Conditions of
Contract

ii.

d)

ii.

1.

the relevant tax deduction certificates.

Where payments for the Contract Price are made directly by the financiers
to the Contractor, the Contractor and the financiers shall make the
necessary arrangements with Employer to ensure that withholding income
tax is remitted to the Kenya Revenue Authority.

Tax Indemnity

The Contractor shall indemnify and hold the Employer harmless from and
against any and all tax liabilities, which the Employer may incur for any
reason of failure by the Contractor to comply with any tax laws arising
from the execution of the Contract whether during the term of the Contract
or after its expiry.

The Contractor warrants to pay the Employer (within fourteen (14) days of
demand by the Employer), an amount equal to the loss, liability or cost
which the Employer determines has been (directly or indirectly) suffered by
the Employer for or on account of the Contractor’s Tax liability arising
from the Contract.

Where the amount in (ii) above remains unpaid after the end of the
fourteen (14) days moratorium, the Employer shall be entitled to
compensation for financing charges.
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SECTION VIII ~ CONTRACT FORMS
Notification of Award ~ Form of Acceptance

Contract Agreement

Appendix 1. Terms and Procedures of Payment

Appendix 2. Price Adjustment

Appendix 3. Insurance

Requirements Appendix 4. Time

Schedule

Appendix 5. List of Major Items of Plant and Installation Services and List of Approved
Subcontractors Appendix 6. Scope of Works and Supply by the Procuring Entity
Appendix 7. List of Documents for Approval or

Review Appendix 8. Functional Guarantees

Performance Security Form OPTION 1 — Demand Bank
Guarantee Performance Security Form OPTION 2 —
Performance Bond Advance Payment Security- Demand
Bank Guarantee

Beneficial Ownership Disclosure
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1 NOTIFICATION OF INTENTION TO AWARD

[This Notification of Intention to Award shall be sent to each Tenderer that submitted a Tender.]

[Send this Notification fo the Tenderer's Authorized Representative named in the Tenderer

Information Fornmi]

1) For the attention of Tenderer's Authorized Representative Name: .........cccceuveuenneee. [insert Authorized
Representative's name/
Address: ......coceveeuenne. [insert Authorized Representative's Address]

Telephone/Fax numbers: ................... [insert Authorized Representative’s telephone /fax numbers/

Email Address: .....cccevvvevervieneenuenen. [insert Authorized Representative's email address/

[IMPORTANT: insert the date that this Notification is transmitted to Tenderers. The Notification must be
sent fo all Tenderers simulfaneously. This means on the same date and as close to the same time as
possible.]

DATE OF TRANSMISSION: This Notification is sent by: /email/fax] on [date] (local time)

Notification of Intention to Award

Procuring Entity: .......cccccceee. [insert the name of the Procuring

Enfity] Project: ......ceevevvcnencnuenenn [insert name of project]

Contract title: .....cccceveruenene. [insert the name of the contract]

ITT NO: e [insert ITT reference numbpber from Procurement Plan/

This Notification of Intention to Award (Notification) notifies you of our decision to award the above

contract. The transmission of this Notification begins the Standstill Period. During the Standstill Period, you
may:

a)  Request a debriefing in relation to the evaluation of your Tender, and/or

b)  Submit a Procurement-related Complaint in relation to the decision to award the contract.

2) The successful Tenderer

Name: [insert name of successtul Tenderer|
Address: [insert address of the successful Tenderer|
Contract price: linsert contract price of the successtul Tender]

3) Other Tenderers /[INSTRUCTIONS: insert names of all Tenderers that submitted a Tender. If the

Tender's price was evaluated include the evaluated price as well as the Tender price as read out.]

Name of Tenderer Tender price Evaluated Tender Cost
[insert namel EZ'SCZI]# Tender [insert evaluated cost]
[insert name) gg.fel]ﬂf Tender [insert evaluated cost
[insert namel gfy'scil]ﬂf Tender [insert evaluated cosf)
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[insert namel ZZ'SCZI]# Tender [insert evaluated cosf)
[insert name] gfzieel]ﬂf Tender [insert evaluated cost]

4) Reason/s why your Tender was unsuccessful

[INSTRUCTIONS: State the reasons/why this Tenderer's Tender was unsuccesstul. Do NOT include: (a)
appoint by point comparison with another Tenderer's Tender, or (b) information that is marked

“Confidential” by the Tenderer in its Tender.]

5) How to request a debriefing?

DEADLINE: The deadline fo request a debriefing expires at midnight on [insert date] (local time).

You may request a debriefing in relation fo the results of the evaluation of your Tender. If you decide
fo request a debriefing, your written request must be made within three (5) Business Days of receipt
of this Notification of Infention to Award.

Provide the contract name, reference number, name of the Tenderer, contact details; and address the
request for debricfing as follows:

AHention: ............eueeueun.. [insert tull name of person, if applicable]
Title/position: ..................... [insert title/position]

AQCHCY: e [insert name of Procuring

Entity] Email address: ................... [insert email

address|

Fax number: ...................... [inserf fax number/ delete if not used

If your request for a debricfing is received within the 5 Business Days deadline, we will provide the
debricfing within five (5) Business Days of receipt of your request. If we are unable fo provide the
debriefing within this period, the Standstill Period shall be extended by five (5) Business Days after the
date that the debricfing is provided. If this happens, we will notify you and confirm the dafte that the
extended Standstill Period will end.

The debricfing may be in writing, by phone, video conterence call or in person. We shall promptly
advise you in writing how the debricfing will take place and confirm the date and time.

If the deadline fo request a debricfing has expired, you may still request a debricfing. In this case, we
will provide the debricfing as soon as practicable, and normally no later than fiffeen (15) Business

Days from the date of publication of the Contract Award Noftice.

6) How to make a complaint
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Period: Procurement-related Complaint challenging the decision fo award shall be submitted by
midnight, [insert date] (local time).

Provide the contract name, reference number, name of the Tenderer, contact details; and address the
Procurement- related Complaint as tollows:

AHENHION: ... [insert full name of person, if applicable/
THH1e/ POSITION. ..o evevevevevevereerrnnns [insert title/position]

AQCHCY: e [insert name of Procuring Entity/

Email address: .......ueeeeeeeveevevenn. [insert email address/

Fax number: .............eeeeeeeeenenne. [insert tax number] delete if not used

At this point in the procurement process, you may submif a Procurement-related Complaint
challenging the decision fo award the confract. You do not need fo have requested, or received, a
debriefing before making this complaint. Your complaint must be submitted within the Standstill
Period and received by us before the Standstill Period ends.

Further information:

Further information: For more information refer fo the Public Procurement and Disposals Act 2015
and its Regulations available from the Website: info@ppra.go.ke or complaints@ppra.go.ke.

In summary, there are four essential requirements:

1. You must bean' interested party' In this case, that means a Tenderer who submitted a Tender in this
Tenderin
g process, and 1s the recipient of a Notification of Infention fo Award,

2. The complaint can only challenge the decision fo award the contract.
3. You must submit the complaint within the period stated above.

4. You must include, in your complaint, all of the information required by the Procurement
Regulations (as described in Annex II).

7) Standstill Period

DEADLINE: The Standstill Period is due fo end at midnight on [insert date] (local time).

The Standstill Period lasts fen (10) Business Days after the date of fransmission of this Notification of
Intention fo Award.

The Standstill Period may be extended as stated in Section 4 above.

If you have any questions regarding this Notification please do not hesitate to
contact us. On behalf of the Procuring Entity:

Signature:

Name:

Title/position:

Telephone:

Email:
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2 REQUEST FOR REVIEW

FORM FOR REVIEW (r.203(1))

PUBLIC PROCUREMENT ADMINISTRATIVE REVIEW BOARD
APPLICATION NO................ (©) . 20.........

Request for review of the decision of the............... (Name of the Procuring Entity of ............... dated
the...day of ............. 20 0. in the matter of Tender No.............. of ..o 20..... for
......... (Tender description).

REQUEST FOR REVIEW
I/We i ,the above named Applicant(s), of address: Physical address................ P
O.Box NoO........c...es Tel. No.......Email ............... , hereby request the Public Procurement

Administrative Review Board to review the whole/part of the above mentioned decision on the following
grounds , namely:

1.
2.
By this memorandum, the Applicant requests the Board for an order/orders that:
1.
2.

SIGNED
Board Secretary
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3 LETTER OF AWARD

To:
This is to notify you that your Tender dated for execution of the for the
Contract Price in the aggregate of , as corrected and modified in

accordance with the Instructions to Tenderers is hereby accepted by our Agency.

You are requested to furnish the Performance Security within 28 days in accordance with the
Conditions of Contract, using for that purpose one of the Performance Security Forms included in
Section X, ~ Contract Forms, of the Tendering document.

AUthorized SIZNATUTE: ..c..ooiiriiiiiiieiereetereeese ettt aens

Name and Title Of SIZNATOTY: ..c.coveeirmiriiiiriiiircte ettt

INAME Of AZEIICY: «eveeiriiiiiiieeieeiterteete ettt ste et e st e s bessae e st e sbessseesatesnsens

Attachment: Contract AQrECMENt: ......cc.eveevvereriierienieienieeeeereete e
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4. CONTRACT AGREEMENT

THIS AGREEMENT is made the day of , ,

BETWEEN

) a corporation incorporated under the laws of and having its principal
place of business at ..........ccovvviviiiiiiiinnnn. (hereinafter called “the Procuring Entity”), and (2)

, a corporation incorporated under the laws of
and having its principal place of business at
(herein after called “the Contractor”).

WHEREAS the Procuring Entity desires to engage the Contractor to design, manufacture, test,
deliver, install, complete and commission certain Facilities, viz.___ (“the Facilities”), and the
Contractor has agreed to such engagement upon and subject to the terms and conditions herein
after appearing.

NOW IT IS HEREBYAGREED as follows:

Article 1. Contract Documents

1.1

1.2

1.3

Contract Documents (Reference GCC Clause2)

The following documents shall constitute the Contract between the Procuring Entity and the
Contractor, and each shall be read and construed as an integral part of the Contract:

a)  This Contract Agreement and the Appendices hereto

b)  Form of Tender and Price Schedules submitted by the Contractor

c)  Special Conditions of Contract

d)  General Conditions of Contract

e)  Specification

f)  Drawings

g)  Other completed Tendering forms submitted with the Tender

h)  Any other documents forming part of the Procuring Entity's Requirements
i)  Any other documents shall be added here

Order of Precedence (Reference GCC Clause2)

In the event of any ambiguity or conflict between the Contract Documents listed above, the order
of precedence shall be the order in which the Contract Documents are listed in
Article1.1(Contract Documents) above.

Definitions (Reference GCC Clause1)
Capitalized words and phrases used here in shall have the same meanings as ascribed to them in
the General Conditions.

Article 2. Contract Price and Terms of Payment

2.1

2.2

Contract Price (Reference GCC Clausel1)

The Procuring Entity hereby agrees to pay to the Contractor the Contract Price in consideration of the
performance by the Contractor of its obligations hereunder. The Contract Price shall be the

agaregate Oft. . .. i as specified in Price Schedule No 5 (Grand
Summary),
and , or such other sums as may be determined in accordance

with the terms and conditions of the Contract.

Terms of Payment (Reference GCC Clause 12)
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The terms and procedures of payment according to which the Procuring Entity will reimburse the
Contractor are given in the Appendix (Terms and Procedures of Payment) hereto.

The Procuring Entity may instruct its bank to issue an irrevocable confirmed documentary credit
made available to the Contractor in a bank in the country of the Contractor. The credit shall be
for an amount of

; and shall be subject to the Uniform Customs and Practice for
Documentary Credits 2007 Revision, ICC Publication No.600.

In the event that the amount payable under Schedule No.1 is adjusted in accordance with GCC
11.2 or with any of the other terms of the Contract, the Procuring Entity shall arrange for the
documentary credit to be amended accordingly.

Article 3. Effective Date

3.1 Effective Date (Reference GCC Clause1)
The Effective Date from which the Time for Completion of the Facilities shall be counted is the
date when all of the following conditions have been fulfilled:

a)  This Contract Agreement has been duly executed for and on behalf of the Procuring Entity
and the Contractor;

b)  The Contractor has submitted to the Procuring Entity the Performance Security and the
advance payment guarantee;

c)  The Procuring Entity has paid the Contractor the advance payment

d)  The Contractor has been advised that the documentary credit referred to in Article 2.2
above has been issued in its favor.

Each party shall use its best efforts to fulfill the above conditions for which it is responsible as
soon as practicable.

3.2 1If the conditions listed under 3.1 are not fulfilled within two (2) months from the date of this
Contract notification because of reasons not attributable to the Contractor, the Parties shall

discuss and agree on an equitable adjustment to the Contract Price and the Time for Completion
and/or other relevant conditions of the Contract.
Article 4. Communications

4.1  The address of the Procuring Entity for notice purposes, pursuant to GCC 4.1is:

4.2 The address of the Contractor for notice purposes, pursuant to GCC 4.1is:

Article 5. Appendices

5.1 The Appendices listed in the attached List of Appendices shall be deemed to form an integral part
of this Contract Agreement.

5.2 Reference in the Contract to any Appendix shall mean the Appendices attached here to, and the
Contract shall be read and construed accordingly.

IN WITNESS WHEREOF the Procuring Entity and the Contractor have caused this Agreement to be
duly executed by their duly authorized representatives the day and year first above written.

Signed by, for and on behalf of the Procuring Entity

.................................................................................. [Signature/
.................................................................................. [Title/

in the presence of

Signed by, for and on behalf of the Contractor
.................................................................................. [Signature/
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in the presence of

APPENDICES
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APPENDIX 1: TERMS AND PROCEDURES OF PAYMENT

In accordance with the provisions of GCC Clause12 (Terms of Payment), the Procuring Entity shall pay
the Contractor in the following manner and at the following times, on the basis of the Price Break down
given in the section on Price Schedules. Payments will be made in the currencies quoted by the
Tenderer unless otherwise agreed between the Parties. Applications for payment in respect of part
deliveries may be made by the Contractor as work proceeds.

TERMS OF PAYMENT
Schedule No. 1. Plant and Equipment Supplied from Abroad
In respect of plant and equipment supplied from abroad, the following payments shall be made:

Ten percent (10%) of the total CIP amount as an advance payment against receipt of invoice and an
irrevocable advance payment security for the equivalent amount made out in favor of the Procuring
Entity. The advance payment security may be reduced in proportion to the value of the plant and
equipment delivered to the site, as evidenced by shipping and delivery documents.

Eighty percent (80%)of the total or pro rata CIP amount upon Incoterm “CIP”, upon delivery to the
carrier within forty- five (45) days after receipt of documents.

Five percent (5%) of the total or pro rata CIP amount upon issue of the Completion Certificate, within
forty-five (45) days after receipt of invoice.

Five percent (5%) of the total or pro rata CIP amount upon issue of the Operational Acceptance
Certificate, within forty- five (45) days after receipt of invoice.

Schedule No. 2. Plant and Equipment Supplied from within Kenya
In respect of plant and equipment supplied from Kenya, the following payments shall be made:

Ten percent (10%) of the total EXW amount as an advance payment against receipt of invoice, and an
irrevocable advance payment security for the equivalent amount made out in favor of the Procuring
Entity. The advance payment security may be reduced in proportion to the value of the plant and
equipment delivered to the site, as evidenced by shipping and delivery documents.

Eighty percent (80%) of the total or pro rata EXW amount upon Incoterm “Ex-Works,” upon delivery to
the carrier within forty-five (45) days after receipt of invoice and documents.

Five percent (5%) of the total or pro rata EXW amount upon issue of the Completion Certificate, within
forty-five (45) days after receipt of invoice.

Five percent (5%) of the total or pro rata EXW amount upon issue of the Operational Acceptance
Certificate, within forty-five (45) days after receipt of invoice.

Schedule No. 3. Design Services

In respect of design services for both the foreign currency and the local currency portions, the
following payments shall be made:

Ten percent (10%) of the total design services amount as an advance payment against receipt of invoice,
and an irrevocable advance payment security for the equivalent amount made out in favor of the
Procuring Entity.

Ninety percent (90%) of the total or pro rata design services amount upon acceptance of design in
accordance with GCC Clause 20 by the Project Manager within forty-five (45) days after receipt of
invoice.
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Schedule No. 4. Installation Services

In respect of installation services for both the foreign and local currency portions, the following payments
shall be made:

Ten percent (10%) of the total installation services amount as an advance payment against receipt of
invoice, and an irrevocable advance payment security for the equivalent amount made out in favor of
the Procuring Entity. The advance payment security may be reduced in proportion to the value of work
performed by the Contractor as evidenced by the invoices for installation services.

Eighty percent (80%) of the measured value of work performed by the Contractor, as identified in the
said Program of Performance, during the preceding month, as evidenced by the Procuring Entity's
authorization of the Contractor's application, will be made monthly within forty-five (45) days after
receipt of invoice.

Five percent (5%) of the total or pro rata value of installation services performed by the Contractor as
evidenced by the Procuring Entity's authorization of the Contractor's monthly applications, upon issue
of the Completion Certificate, within forty-five (45) days after receipt of invoice.

Five percent (5%) of the total or pro rata value of installation services performed by the Contractor as
evidenced by the Procuring Entity's authorization of the Contractor's monthly applications, upon issue
of the Operational Acceptance Certificate, within forty-five (45) days after receipt of invoice.

In the event that the Procuring Entity fails to make any payment on its respective due date, the Procuring
Entity shall pay

to the Contractor interest on the amount of such delayed payment at the rate of
| percent (%) per month for period of delay until payment has been made in full.

PAYMENT PROCEDURES

The procedures to be followed in applying for certification and making payments shall be as follows:___

186
Tender for Design, Supply, Installation, Training and Commissioning of a Solar Photovoltaic (PV) Panel
Production Plant



APPENDIX 2. PRICE ADJUSTMENT

Where the Contract Period (excluding the Defects Liability Period) exceeds eighteen (18)
months, it is normal procedure that prices payable to the Contractor shall be subject to
adjustment during the performance of the Contract to reflect changes occurring in the
cost of labor and material components. In such cases the Tendering document shall
include in this Appendix 2 a formula of the following general type, pursuant to GCC
Sub-~Clause 11.2.

Where Contracts are of a shorter duration than eighteen (18) months or in cases where
there is to be no Price Adjustment, the following provision shall not be included. Instead,
it shall be indicated under this Appendix 2 that the prices are to remain firm and fixed
for the duration of the Contract.

Sample Price Adjustment Formula

If in accordance with GCC 11.2, prices shall be adjustable, the following method shall be used to calculate
the price adjustment:

Prices payable to the Contractor, in accordance with the Contract, shall be subject to adjustment during
performance of the Contract to reflect changes in the cost of labor and material components, in accordance
with the following formula:

P1:P0'(a+b£+c%)—Po
Lo Mo

in which:

P, = adjustment amount payable to the Contractor

F, = Contract price (base price)

a = percentage of fixed element in Contract price (a = %)

b = percentage of labor component in Contract price (b= %)

¢ = percentage of material and equipment component in Contract price (c= %)

Ly, L= labor indices applicable to the appropriate industry in the country of origin on the base date

and the date for adjustment, respectively

My, M=  material and equipment indices in the country of origin on the base date and the date for
adjustment, respectively

N.B. a+b+c= 100%.
Conditions Applicable to Price Adjustment

The Tenderer shall indicate the source of labor and materials indices, source of exchange rates and the base
date indices in its Tender.

Item Source of Indices Used Base Date Indices

The base date shall be the date twenty-eight (28) days prior to the Tender closing date.

The date of adjustment shall be the mid-~point of the period of manufacture or installation of component or
Plant.
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The following conditions shall apply:

(a) No price increase will be allowed beyond the original delivery date unless covered by an extension of
time awarded by the Procuring Entity under the terms of the Contract. No price increase will be allowed for
periods of delay for which the Contractor is responsible. The Procuring Entity will, however, be entitled to
any price decrease occurring during such periods of delay.

(b) If the currency in which the Contract price, PO, is expressed is different from the currency of the
country of origin of the labor and/or materials indices, a correction factor will be applied to avoid incorrect
adjustments of the Contract price. The correction factor shall be: Z0 / Z1, where,

Zo = the number of units of currency of the origin of the indices which equal to one unit of the currency of
the Contract Price Po on the Base date, and

Z1 = the number of units of currency of the origin of the indices which equal to one unit of the currency of
the Contract Price Po on the Date of Adjustment.

() No price adjustment shall be payable on the portion of the Contract price paid to the Contractor as an
advance payment.
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APPENDIX 3. INSURANCE REQUIREMENTS
Insurances to be Taken Out by the Contractor

In accordance with the provisions of GCC Clause 34, the Contractor shall at its expense take out and
maintain in effect, or cause to be taken out and maintained in effect, during the performance of the
Contract, the insurances set forth below in the sums and with the deductibles and other conditions
specified. The identity of the insurers and the form of the policies shall be subject to the approval of the
Procuring Entity, such approval not to be unreasonably withheld.

a  Cargo Insurance

Covering loss or damage occurring, while in transit from the supplier's or manufacturer's works or
stores until arrival at the Site, to the Facilities (including spare parts therefor) and to the construction
equipment to be provided by the Contractor or its Subcontractors.

Amount Deductible Limits Parties insured from To

b)  Installation All Risks Insurance

Covering physical loss or damage to the Facilities at the Site, occurring prior to completion of the
Facilities, with an extended maintenance coverage for the Contractor's liability in respect of any loss or
damage occurring during the defect liability period while the Contractor is on the Site for the purpose
of performing its obligations during the defect liability period.

Amount Deductible Limits Parties insured from To

¢  Third Party Liability Insurance

Covering bodily injury or death suffered by third parties (including the Procuring Entity's personnel)
and loss of or damage to property (including the Procuring Entity's property and any parts of the
Facilities that have been accepted by the Procuring Entity) occurring in connection with the supply and
installation of the Facilities.

Amount Deductible Limits Parties insured from To

d  Automobile Liability Insurance

Covering use of all vehicles used by the Contractor or its Subcontractors (whether or not owned by them)
in connection with the supply and installation of the Facilities. Comprehensive insurance in accordance
with statutory requirements.

e Workers' Compensation

In accordance with the statutory requirements applicable in any country where the Facilities or any part
thereof is executed.

f) Procuring Entity's Liability

In accordance with the statutory requirements applicable in any country where the Facilities or any part
thereof is executed.

g  Other Insurances

The Contractor is also required to take out and maintain at its own cost the following insurances:
Details:

Amount Deductible Limits Parties insured from To The Procuring Entity shall be
named as co-insured under all insurance policies taken out by the Contractor pursuant to GCC Sub-Clause
34.1, except for the Third-Party Liability, Workers' Compensation and Procuring Entity's Liability

189

Tender for Design, Supply, Installation, Training and Commissioning of a Solar Photovoltaic (PV) Panel
Production Plant



Insurances, and the Contractor's Subcontractors shall be named as co-insureds under all insurance policies
taken out by the Contractor pursuant to GCC Sub-Clause 34.1, except for the Cargo, Workers'
Compensation and Procuring Entity's Liability Insurances. All insurer's rights of subrogation against such
co-insureds for losses or claims arising out of the performance of the Contract shall be waived under such
policies.

Insurances to Be Taken Out by The Procuring Entity

The Procuring Entity shall at its expense take out and maintain in effect during the performance of the
Contract the following insurances.

Details:

Amount Deductible Limits Parties insured from To
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APPENDIX 4. TIME SCHEDULE
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APPENDIX 5. LIST OF MAJOR ITEMS OF PLANT AND INSTALLATION SERVICES AND LIST OF
APPROVED SUBCONTRACTORS

A list of major items of Plant and Installation Services is provided below.

The following Subcontractors and/or manufacturers are approved for carrying out the items of the
Facilities indicated below. Where more than one Subcontractor is listed, the Contractor is free to choose
between them, but it must notify the Procuring Entity of its choice in good time prior to appointing any
selected Subcontractor. In accordance with GCC Sub-Clause 19.1, the Contractor is free to submit
proposals for Subcontractors for additional items from time to time. No Subcontracts shall be placed
with any such Subcontractors for additional items until the Subcontractors have been approved in
writing by the Procuring Entity and their names have been added to this list of Approved
Subcontractors.

Major Items of Plant and | Approved Subcontractors/Manufacturers | Nationality
Installation Services
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APPENDIX 6. SCOPE OF WORKS AND SUPPLY BY THE PROCURING ENTITY

The following personnel, facilities, works and supplies will be provided/supplied by the Procuring Entity,
and the provisions of GCC Clauses 10, 21 and 24 shall apply as appropriate.

All personnel, facilities, works and supplies will be provided by the Procuring Entity in good time so as
not to delay the performance of the Contractor, in accordance with the approved Time Schedule and
Program of Performance pursuant to GCC Sub-Clause18.2.

Unless otherwise indicated, all personnel, facilities, works and supplies will be provided free of charge to
the Contractor.

Personnel Charge to Contractor (if any)
Facilities Charge to Contractor (if any)
Works Charge to Contractor (if any)
Supplies Charge to Contractor (if any)
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APPENDIX 7. LIST OF DOCUMENTS FOR APPROVAL OR REVIEW

Pursuant to GCC Sub-Clause 20.3.1, the Contractor shall prepare, or cause its Subcontractor to prepare, and
present to the Project Manager in accordance with the requirements of GCC Sub-Clause 18.2 (Program of
Performance), the following documents for

A Approval

B. Review
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APPENDIX 8. FUNCTIONAL GUARANTEES

1.

3.1

3.2

4.1

4.2

General

This Appendix sets out
a)  The functional guarantees referred to in GCC Clause 28 (Functional Guarantees)

b)  The pre~conditions to the validity of the functional guarantees, either in production and/or
consumption, set forth below

c)  The minimum level of the functional guarantees

d)  The formula for calculation of liquidated damages for failure to attain the functional
guarantees.

Preconditions

The Contractor gives the functional guarantees (specified herein) for the facilities, subject to the
following preconditions being fully satisfied:

Functional Guarantees

Subject to compliance with the foregoing preconditions, the Contractor guarantees as follows:

Production Capacity

and/or

Raw Materials and Utilities Consumption

Failure in Guarantees and Liquidated Damages

Failure to Attain Guaranteed Production Capacity

If the production capacity of the facilities attained in the guarantee test, pursuant to GCC Sub-
Clause 25.2, is less than the guaranteed figure specified in para. 3.1 above, but the actual
production capacity attained in the guarantee test is not less than the minimum level specified in
para. 4.3 below, and the Contractor elects to pay liquidated damages to the Procuring Entity in
lieu of making changes, modifications and/or additions to the Facilities, pursuant to GCC Sub-
Clause 28.3, then the Contractor shall pay liquidated damages at the rate
Of et for every complete one percent (1%) of the deficiency in the
production capacity of the Facilities, or at a proportionately reduced rate for any deficiency, or
part thereof, of less than a complete one percent (1%).

Raw Materials and Utilities Consumption in Excess of Guaranteed Level
If the actual measured figure of specified raw materials and utilities consumed per unit (or their
average total cost of consumption) exceeds the guaranteed figure specified in para.3.2 above (or
their specified average total cost of consumption), but the actual consumption attained in the
guarantee test, pursuant to GCC Sub-Clause 25.2, is not more than the maximum level specified
in para. 4.3 below, and the Contractor elects to pay liquidated damages to the Procuring Entity in
lieu of making changes, modifications and/or additions to the Facilities pursuant to GCC Sub-
Clause 28.3, then the Contractor shall pay liquidated damages at the rate of [ amount in the
contract currency] for every complete one percent (1%) of the excess consumption of the
Facilities, or part thereof, of less than a complete one percent (1%).
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4.3 Minimum Levels

Notwithstanding the provisions of this paragraph, if as a result of the guarantee test(s), the
following minimum levels of performance guarantees (and consumption guarantees) are not
attained by the Contractor, the Contractor shall at its own cost make good any deficiencies until
the Facilities reach any of such minimum performance levels, pursuant to GCC Sub-Clause 28.2:

a)  production capacity of the Facilities attained in the guarantee test: ninety-five percent (95%)
of the guaranteed production capacity (the values offered by the Contractor in its Tender for
functional guarantees represents 100%).

and/or

b)  average total cost of consumption of all the raw materials and utilities of the Facilities: one

hundred and five percent (105%) of the guaranteed figures (the figures offered by the
Contractor in its Tender for functional guarantees represents 100%).

4.4 Limitation of Liability

Subject to para.4.3 above, the Contractor's aggregate liability to pay liquidated damages for
failure to attain the functional guarantees shall not exceed percent (_%) of the Contract price.
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PERFORMANCE SECURITY FORM OPTION 1 — Demand Bank Guarantee

[Guarantor Form head or SWIFT identifier code/

Beneficiary: [insert name and Address of Procuring Entity/

Date: [Insert date of issue/

PERFORMANCE GUARANTEE No.: [Insert guarantee reference number/

Guarantor: [Insert name and address of place of issue, unless indicated in the Form head]
We have been informed that (herein after called “the Applicant”) has entered into
Contract No. dated with the Beneficiary, for the
execution of (herein after called “the Contract”).

Furthermore, we understand that, according to the conditions of the Contract, a performance guarantee is
required.

At the request of the Applicant, we as Guarantor, hereby irrevocably undertake to pay the Beneficiary

any sum or sums not exceeding in total an amount of QO l,such sum being payable in the types
and proportions of currencies in which the Contract Price is payable, upon receipt by us of the
Beneficiary's complying demand supported by the Beneficiary's statement, whether in the demand itself
or in a separate signed document accompanying or identifying the demand, stating that the Applicant is
in breach of its obligation (s) under the Contract, without the Beneficiary needing to prove or to show
grounds for your demand or the sum specified there in.

This guarantee shall be reduced by half upon our receipt of:

a) A copy of the Operational Acceptance Certificate; or

b) a registered Form from the Applicant (i) attaching a copy of its notice requesting issuance of the
Operational Acceptance Certificate and (ii) stating that the Project Manager has failed to issue
such Certificate within the time required or provide in writing justifiable reasons why such
Certificate has not been issued, so that Operational Acceptance is deemed to have occurred.

This guarantee shall expire no later than the earlier of:
a)  twelve months after our receipt of either (a) or (b) above; or
b)  eighteen months after our receipt of:

i) a copy of the Completion Certificate; or

i)  a registered Form from the Applicant, attaching a copy of the notice to the Project Manager
that the Facilities are ready for commissioning, and stating that fourteen days have elapsed
from receipt of such notice (or seven days have elapsed if the notice was a repeated notice)
and the Project Manager has failed to issue a Completion Certificate or in form the
Applicant in writing of any defects or deficiencies; or

iii) a registered Form from the Applicant stating that no Completion Certificate has been issued
but the Procuring Entity is making use of the Facilities; or

c) the day of ,2_.3

Consequently, any demand for payment under this guarantee must be received by us at this office
on or before that date.

'The Guarantor shall insert an amount representing the percentage of the Contract Price specified in the Contract and denominated either in the currency(ies) of

the Contract or a freely convertible currency acceptable fo the Procuring Entity.
“This text shall be revised as and where necessary fo take into account (i) partial acceptance of the Facilities in accordance with Sub-Clause 25.4 of the GCC: and
(i) extension of the Performance Security when the Contractor is liable for an extended warranty obligation pursuant fo Sub-Clause 27.10 of the GCC
(although in this latter case the Procuring Entity might want fo consider an extended warranty security in lieu of the extension of the Ferformance
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Security).
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This guarantee is subject to the Uniform Rules for Demand Guarantees (URDG) 2010 Revision,
ICC Publication No.758, except that the supporting statement under Article15 (a) is hereby
excluded.

[signature(s)]

Note: A/l italicized text (including footnofes) is for use in preparing this form and shall be deleted from
the final product.

“Insert the date twenty-ejght days after the expected expiration date of the Defect Liability Period. The Procuring Entity should note that in the event of an
extension of the time for completion of the Contract, the Procuring Entity would need fo request an extension of this guarantee from the Guaranfor. Such
request must be in writing and must be made prior to the expiration date established in the guarantee. In preparing this guarantee, the Procuring Entity
might consider adding the following fext fo the form, at the end of the pen ultimate paragraph: “The Guarantor agrees fo a one-time extension of this
guarantee for a period not to exceed [six months| [one year], in response fo the Procuring Entity's written request for such extension, such request to be
presented fo the Guarantor before the expiry of the guarantee.”
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PERFORMANCE SECURITY OPTION 2 — (Performance Bond)

[Nofte: Procuring Entities are advised fo use Performance Security—Unconditional Demand Bank
Guarantee instead of Ferformance Bond due fo difficulties involved in calling Bond holder fo action/

[Guarantor Form head or SWIFT identifier code/

Beneficiary: [insert name and Address of Procuring

Entity/

Date: [Insert date of issuel

PERFORMANCE BOND No.:

Guarantor: [Insert name and address of place of issue, unless indicated in the Form

head]

1 By this Bond as Principal (herein after called “the
Contractor”) and | as Surety (herein after called “the Surety”),
are held and firmly bound unto | as Obliged (herein after called “the Procuring
Entity”) in the amount of for the payment of which sum well and truly to be

made in the types and proportions of currencies in which the Contract Price is payable, the
Contractor and the Surety bind themselves, their heirs, executors, administrators, successors and
assigns, jointly and severally, firmly by these presents.

2 WHEREAS the Contractor has entered in to a written Agreement with the Procuring Entity dated
the day of,20, for in accordance with the documents, plans, specifications, and
amendments there to, which to the extent herein provided for, are by reference m a depart here of
and are herein after referred to as the Contract.

3 NOW, THEREFORE, the Condition of this Obligation is such that, if the Contractor shall promptly
and faithfully perform the said Contract (including any amendments there to), then this
obligation shall be null and void; otherwise, it shall remain in full force and effect. Whenever the
Contractor shall be, and declared by the Procuring Entity to be, in default under the Contract, the
Procuring Entity having performed the Procuring Entity's obligations there under, the Surety may
promptly remedy the default, or shall promptly:

1)  Complete the Contract in accordance with its terms and conditions; or

2 Obtain a tender or tenders from qualified tenderers for submission to the Procuring Entity
for completing the Contract in accordance with its terms and conditions, and upon
determination by the Procuring Entity and the Surety of the lowest responsive Tenderers,
arrange for a Contract between such Tenderer, and Procuring Entity and make available as
work progresses (even though there should be a default or a succession of defaults under
the Contract or Contracts of completion arranged under this paragraph) sufficient funds to
pay the cost of completion less the Balance of the Contract Price; but not exceeding,
including other costs and damages for which the Surety may be liable here under, the
amount set for thin the first paragraph hereof. The term “Balance of the Contract Price,” as
used in this paragraph, shall mean the total amount payable by Procuring Entity to
Contractor under the Contract, less the amount properly paid by Procuring Entity to
Contractor; or

3)  Pay the Procuring Entity the amount required by Procuring Entity to complete the Contract
in accordance with its terms and conditions up to a total not exceeding the amount of this
Bond.

4, The Surety shall not be liable for a greater sum than the specified penalty of this Bond.
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5 Any suit under this Bond must be instituted before the expiration of one year from the date of the
issuing of the Taking-Over Certificate. No right of action shall accrue on this Bond to or for the
use of any person or corporation other than the Procuring Entity named here in or the heirs,
executors, administrators, successors, and assigns of the Procuring Entity.

6. In testimony whereof, the Contractor has hereunto set his hand and affixed his seal, and the
Surety has caused these presents to be sealed with his corporate seal duly attested by the signature

of his legal representative, this day of 20
SIGNED ON on behalf of
By in the capacity

of in the presence of

SIGNED ON on behalf of

By in the capacity

of in the presence of
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ADVANCE PAYMENT SECURITY ~ Demand Bank Guarantee

[Guarantor Form head or SWIFT identifier code/

Beneficiary: [Name and Address of Procuring Enfity/

Date: [Insert date of issuel

Advance Payment Guarantee No.: [Insert guarantee reference number/

Guarantor: [Insert name and address of place of issue, unless indicated in the Form
head]

We have been informed that (herein after called “the Applicant”) has entered into
Contract No. dated with the Beneficiary, for the execution of,

(herein after called “the Contract”).

Furthermore, we understand that, according to the Conditions of the Contract, an advance payment in
the sum ( ) is to be made against an advance payment
guarantee.

At the request of the Applicant, we as Guarantor, hereby irrevocably undertake to pay the Beneficiary

any sum or sums not exceeding in total an amount of (_)4 upon receipt by us of the Beneficiary's
complying demand supported by the Beneficiary's statement whether in the demand itself or in a
separate signed document accompanying or identifying the demand, stating either that the applicant:

a)  Has used the advance payment for purposes other than the costs of mobilization in respect
of the Facilities; or

b)  has failed to repay the advance payment in accordance with the Contract conditions,
specifying the amount which the Applicant has failed to repay.

A demand under this guarantee may be presented as from the presentation to the Guarantor of a
certificate from the Beneficiary's bank stating that the advance payment referred to above has been
credited to the Applicant on its account number__at .

The maximum amount of this guarantee shall be progressively reduced by the amount of the advance
payment repaid by the Applicant as indicated in copies of interim statements or payment certificates
which shall be presented to us. This guarantee shall expire, at the latest, upon our receipt of
documentation indicating full repayment by the Applicant of the amount of the advance payment, or on

the day of , 5, whichever  is
earlier. Consequently, any demand for payment under this guarantee must be received by us at this
office on or before that date.

This guarantee is subject to the Uniform Rules for Demand Guarantees (URDG) 2010 Revision, ICC
Publication No. 758, except that the supporting statement under Article 15 (a) is hereby excluded.

[signature(s)]

Nofte: All italicized text (including footnotes) is for use in preparing this form and shall be deleted from
the final product.

4The Guarantor shall insert an amount representing the amount of the advance payment and denominated either in the currency(ies) of the advance
payment as specffied in the Contract, or in a freely convertible currency acceptable to the Procuring Entity.

51nserttheexpecfedexpfrd tiondateofthe TimeforCompletion. TheProcuringEntityshouldnotethatintheeventofanextensionofthetimeforcompletionotthe
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Contract,theProcuringEntitywouldneedtorequestanextensionofthisguaranteefromtheGuarantor.Suchrequestmustbeinwritingandmustbemadepriorfo
theexpirationdateestablishedintheguarantee. Inpreparingthisguarantee,theProcuringEntitymightconsideraddingthefollowingtexttotheform,attheendof
thepenultimateparagraph: “TheGuarantoragreestoaone-timeextensionofthisguaranteeforaperiodnottoexceed/sixmonths/[oneyear],inresponsetothe
Bendficiary swrittenrequesttorsuchextension,suchrequesttobepresentedtotheGuarantorbeforetheexpiryoftheguarantee.”

BENEFICIAL OWNERSHIP DISCLOSURE

INSTRUCTIONS TO TENDERERS: DELETE THIS BOX ONCE YOU HAVE COMPLETED THE FORM

This Beneficial Ownership Disclosure Form (“Form”) is to be completed by the successful tenderer. In case of
joint venture, the tenderer must submit a separate Form for each member. The beneficial ownership information
to be submitted in this Form shall be current as of the date of its submission.

For the purposes of this Form, a Beneficial Owner of a Tenderer is any natural person who ultimately owns or
controls the Tenderer by meeting one or more of the following conditions:

« Directly or indirectly holding 25% or more of the shares.

« Directly or in directly holding 25% or more of the voting rights.

» Directly or indirectly having the right to appoint a majority of the board of directors or equivalent
governing body of the Tenderer.

Tender Reference No.: [insert identification

no] Name of the Assignment: [insert name of the assignment]

to: [insert complete name of Procuring Entity/

In response to your notification of award dated [insert date of nofification of award] to
furnish additional information on beneficial ownership: [select one option as applicable and delete
the options that are not applicable]

) We here by provide the following beneficial ownership information.

Details of benéficial ownership

Identity of Beneficial | Directly or Directly or Directly or indirectly having the

Owner indirectly indirectly holding | right to appoint a majority of the
holding 25% or | 25 % or more of board of the directors or an
more of the the Voting Rights equivalent governing body of the
shares (Yes / No) Tenderer
(Yes / No) (Yes / No)

[include full name

(last, middle, first),

nationality, country

of residence/

OR

i) Wedeclare that there is no Beneficial Owner meeting one or more of the following conditions:
directly or indirectly holding 25% or more of the shares. Directly or indirectly holding 25% or
more of the voting rights. Directly or indirectly having the right fo appoint a majority of the board
of direcfors or equivalent governing body of the Tenderer.
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OR

We declare that we are unable fo identify any Bencficial Owner meeting one or more of the following
conditions. [If this option is selected, the Tenderer shall provide explanation on why it is unable fo identify
any Beneficial Owner/

Directly or indirectly holding 25% or more of the shares. Directly or indirectly holding25% or more of
the voting rights.

Directly or indirectly having the right fo appoint a majority of the board of directors or equivalent
governing body of the Tenderer]”

Name of the Tenderer: ....................... *[insert complete name of the Tenderer/

Name of the person duly authorized fo sign the Tender on behalf of the Tenderer: ** [insert complete name
of person duly authorized fo sign the Tender/

Title of the person signing the Tender: ....................... [insert complefe title of the person signing the Tender/

Signature of the person named above: ...................... [insert signature of person whose name and capacity
are shown above/

Dafe signed ....................... [insert date of signing/ day of...................... [Insert month], [insert year/]
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